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The Regulation of Non-Fungible Tokens: Intellectual Property or

Cryptoassets?

Ornina El Hajjar

ABSTRACT

Throughout the years, the world have witnessed many milestones that re-wrote history. From
the industrial revolution to the creation of the first computer, every technological invention
drastically changed our way of life. Each change is followed by a new law, as a way of
protecting citizens.

Today, we witness yet again a new revolution. The traditional internet is exceeded by the
emergence of Web 3.0 and its components. New types of currencies and assets are seeing light
and little or no regulations are present, which leaves a big portion of online users at threat. One
of the biggest misunderstood asset is the Non-Fungible Token (NFT). First introduced as an
art token, it has become one of the most prominent proof of ownership on the blockchain.
Therefore, our research’s purpose is to introduce NFTs into law. It will first set forth a
presentation of the new digital revolution by explaining several concepts that are crucial for
the understanding of the NFT. We will then research the legal framework that can potentially
be applicable to NFTs, with a focus on intellectual property as the main source for artists’
protection, and an attempt to figure out the legal aspect of NFTs according to its uses.
Moreover, the research will also identify several traditional use-cases in addition to the most
recent ones regarding NFTs in hope to identify where the legal standards for NFTs are heading.
Finally, we will set up recommendations for a unified regulation or guideline in order to update

our legal systems and keep up with the new digital uprising.

Keywords: Non-fungible token (NFT), Tokenization, Blockchain, Intellectual Property,
Cryptoasset.
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Chapter One

Intro to the new digital revolution: Blockchain and
NFTs

The digitalization of transactions and contracts have brought to life a new technology and a new
era. Blockchains have been created and art has been subject of many online transaction, more
specifically known under the term of non-fungible tokens or NFT. Our subject will take into
consideration the legal aspect of this technology and the protection of authors and artists that take
part in this “tokenization”. Therefore, before going into the details, it is crucial to define all of the

words above.

1.1 Definitions:

There are some definitions that are vital to the comprehension of the study.

1.1.2 Blockchain technology:

Blockchain technology can be defined as a distribution ledger allowing smart contracts and
transactions to self-execute according to certain conditions®. This technology makes it allegedly
impossible for a hacker to interfere with a transaction following a decentralized monitoring and

recording system that can be compared to an online extremely public monitoring system.

It is estimated that there are more than 1,000 blockchains today, the most famous ones include
Blockchain.com, Ethereum, Solana and Dogecoin.

The blockchain is the engine behind all kinds of tokens, so we need to understand it in order to

understand NFT trading.

1 Rodrigues, U. R. (2019). Law and the blockchain. lowa Law Review, 104(2), 679-729.
1



The distribution of ledgers in a decentralized system allows the transactions to be more secure
using what is known as a proof-of-work (PoW) system. More recent blockchains are using the

proof-of-stake (PoS) system. We will try to provide a simple explanation for these two terms?.

A proof-of-work system consists of many people (known as miners) solving a mathematical
equation in order to validate the transaction in question. Once solved, the transaction will be
complete and the miners will receive compensation for their work. This compensation is included
in the “gas fees” of the transaction, which are charges that users pay to cover the expense of the
computing time needed to process and verify transactions on the blockchain. This is where the idea
of decentralization lies: many people from all around the world can solve the same equation to
validate one single transaction. This transaction therefore would need the consensus of many nodes
on the network in order for it to be valid. Thus a person wishing to hack this transaction has to
obtain the approval of the majority of the miners as a consensus, which would be impossible. That
is why the blockchain is a very secure network. It was the original technique used by Satoshi
Nakamoto, the anonymous creator of the blockchain technology and the first cryptocurrency, to
secure the bitcoin blockchain in 2009. Nonetheless, proof-of-work requires a very large amount of
power, which is very hazardous for the environment. According to Digiconomist, powering the
bitcoin blockchain requires 42TWh per year, enough to power the entire country of New Zealand®.
Not to mention that the more you have equipment, the better the compensation is. This led to the
creation of mining farms and mining pools, removing the idea of a decentralized system, and

consuming massive amount of energy.

That is what lead in 2011 to the idea of proof-of-stake. This system consists of choosing randomly
one node to validate the transaction instead of having many miners solving the equation. Proof-of-
stake has therefore “validators” instead of “minors”. Each validator has to deposit a certain amount
of money in order to forge the next block in the blockchain. The more you deposit money, the

higher the chance for you to forge the block, and therefore to obtain compensation. Usually,

2 proof-of-stake (vs proof-of-work). Simply Explained (Director). (2018, Mar 21,).[Video/DVD] Retrieved from

https://www.youtube.com/watch?v=M3EFi_POhps

3 Hern, A. (2018). Bitcoin’s energy usage is huge — we can't afford to ignore it. The Guardian, Retrieved from

http://www.theguardian.com/technology/2018/jan/17/bitcoin-electricity-usage-huge-climate-cryptocurrency
2



validators stake more money than the expected compensation. This is what guarantees the security
of this system. If validators approve a fraudulent transaction, they would lose a part of their stake.
This amount of money is released after a certain period of time, and not straight away, because the
network should make sure the transaction is valid in case they want to punish the validator should

they discover the new block is fraudulent.

Proof-of-stake is proving itself to be more decentralized ever since the emergence of mining pools.
Indeed, if we take the bitcoin blockchain, if the three biggest mining pools are to be out together,
they would actually own more than 50% of the blockchain, which takes us back to centralization.
Moreover, PoS is less expensive than PoW, since it doesn’t require complicated equipment, which

encourages more people to set up nodes and contributes to more and more decentralization.

Nevertheless, PoS presents many negatives on its own. We can think that one person would buy
51% of the stakes and therefore control the blockchain. If bitcoin was to convert to a proof-of-
stake system, it would require a person to buy the equivalent of 80 billion dollars in order to control
the chain. Which is very less likely to happen. PoS also encourages higher stakes, which means
that richer validators will be chosen. And this contributes also to their selection in future

validations too.

People involved

System

Safety

Decentralization

Proof-of-work

Miners

Everyone can mine new
blocks

A big amount of miners
validating the same
transaction

Regressing due to the pooling

of miners

Proof-of-stake

Validators

Selection of one validator
according to their stake and
experience. Rich validators
seem to be preferred.

The validator’s stake is higher
than the fees he is expected to
receive

No pooling of validators,

enhances decentralization.



Energy consumption Very high, environmental Low, not a lot of equipment
concerns needed

Table 1 Difference between proof-of-work and proof-of-stake

For our study, it is important to mention that the Ethereum blockchain uses the proof-of-work
method, which results in high gas fees when a person wants to acquire an NFT. Recently, Ethereum

is working on introducing PoS into its network.

1.1.3 Securitization:

In traditional finance terms, it is the process of pooling different categories of assets into one
vehicle and dividing such vehicle into a (more or less) large number of securities representing a
fractional ownership stake in that vehicle, and consequently the assets inside of it. Typically these
securities mimic the financial performance of the underlying assets that are supposed to generate
interests. Securitization is an important part of what is commonly referred to as “structured

finance”*.

It was important here to define this mechanism since we will be comparing the securitization
movement with the tokenization movement. Indeed, when someone trades NFTs on the secondary
market, a certain percentage of the profit goes to the original developers. Therefore is the
circulation of non-fungible tokens on the blockchain similar to the securitization circulation in

finance?

1.1.4 Decentralized finance (DeFi):
It is the circulation of financial assets on distributed ledgers in a decentralized system. The point
of it is to remove the authority of banks and other regulated financial institutions from finance and

currency.

The point here is to specify that the circulation of digital currencies, tokens (including NFTs) and
crypto-assets on the blockchain is regarded as a type of decentralized finance. This results in an
independent financial circulation, far from the authority of government or banks. Thus some

people consider this decentralization a more secure way to elaborate transactions (especially those

4 Fabozzi, F. J., & Kothari, V. (2008). Introduction to securitization John Wiley & sons, Inc.
4



who don’t believe in the authority of a centralized financial regulator). Nonetheless, another
fraction of society believes the opposite. Particularly, given the nature of decentralization, the lack

of supervision and control of a governmental body or trustworthy authority is rather risky.

Consequently, the question here relies in detecting whether blockchain technology really guarantee

the protection of transactions and intellectual property.

1.1.5 Tokenization:

It is the process that permits to turn an asset or file into a verifiable asset® and thus can be easily
traced on the blockchain system, keeping records of the original author and each transaction
successively made. Take securitization for example, and replace the securities with tokens on the

blockchain, and the underlying assets with cryptographic or digital (or digitalized) assets.

1.1.6 Non-fungible tokens (NFTSs):

An NFT is a digital file that has been “tokenized” on the blockchain so that it can be subject to
transactions. It is the proof of ownership of a specific crypto-asset that can be traded on the
blockchain. More specifically, talking about non-fungible tokens puts in perspective three
elements. The first element is the uniqueness of the token, hence its non-fungible nature. The
second element represents accessibility, meaning that this token allows you to access certain

utilities or benefits. Finally, the third element consists of its proof of ownership.

Any file can be subject to tokenization, but artworks and digital art have been booming in the
recent years. These NFTs can be bought via cryptocurrency (which is equivalent to online currency

present on the blockchain). Ethereum is the most common blockchain for NFTSs.

1.2 Intellectual property and copyright: the relation with NFTs:
Intellectual property is defined as human creations, a category of intangible property that the law
protects via certain mechanisms like copyright (protects original work) or trademark (protection

of a certain mark in a business).

5 Caswell, J., & Furtado, L. E. (2021). What is an NFT? Probate and Property, 35(5), 15. Retrieved from
https://go.exlibris.link/X7nLQsvy
5



For so long, intellectual property had been defined and protected by the law with the use of paper.
For instance, an author of a book or a painter has his creations protected, knowing that that creation
has a material existence. Furthermore, patents and other documents also were used to protect
intellectual property. The issue here is to identify the protection of such a right on the blockchain

platform which is completely virtual.

Therefore, does blockchain technology really guarantee the protection of transactions and

intellectual property? And how are NFTs legally protected on a decentralized platform?

It is important here to specify that buying or selling an NFT doesn’t necessarily transfer its IP
rights®. In fact, you can buy an NFT simply for the utilities it gives you access to, without having
the right of changing the aspect or the art within this non-fungible token. Other kinds of trade give
permission to the acquirer to customize or change the creation, thus gives full access to the IP

rights. All of the above depends on the conditions agreed upon in the smart contract.

One of the most prominent arguments against using NFTs to represent digital artworks is that the
pieces themselves are easily reproduced, making the uniqgue NFT moot. For example, a screenshot
of digital artwork can be taken and saved, and an MP3 file of a song can be readily downloaded

and saved on a computer.

NFT proponents, on the other hand, dispute this argument, stating that it ignores the core objective
of NFTs, which is to prove ownership and originality regardless of how many copies of an object
exist in the world. "You can take a picture of [a] picture, but you don't have what's under the

picture”, says cryptocurrency investor Paul Kell.

The NFT universe is also susceptible to “copyfraud”, which is when someone falsely claim an art

piece to be theirs. Surely, since the NFT is on the blockchain, it is an open platform where anyone

6 Mahmood, G. (2021, -03-18T11:29:29+00:00). NFTs: What are you buying and what do you actually own? The
Fashion Law, Retrieved from https://www.thefashionlaw.com/nfts-what-are-you-buying-and-what-do-you-
actually-own/
7 Lewis, L., Owen, J., Fraser, H., & Dighe, R. (2021). Non-fungible tokens and copyright law. Intellectual Property &
Technology Law Journal, 33(8) Retrieved from https://www-proquest-
com.ezproxy.lau.edu.lb:2443/docview/2626965128?pg-origsite=summon

6



can log in and claim that this art piece is theirs especially that the author usually uses a codename

to put out an NFT. This issue will also be dealt with in the study below.

In addition, it is important to mention that this decentralized system made it impossible to talk
about one legislation. NFT trades are measured on an international scale which carries us the find
ways to compromise between different legal systems in order to find the most suitable solution for
an effective protection.

1.3 Websites, platforms and smart contracts: Minting vs. buying:
NFTs are acquired by virtue of two processes: the first one is called “minting”, and the second is

known as buying.

To mint an NFT is to obtain it directly from the source or developers themselves, also known as
the official website they are being minted from. It is the process of introducing the NFT on the
blockchain. It requires two parties: the minter (the person acquiring the NFT) and the seller or the
originator. They will create a “smart contract” where the party who is minting will request to
receive this NFT in exchange for cryptocurrency that he will pay for the creator. This contract is
simply the fruit of two algorithms that are going to mix once the two parties agree on the conditions
of the sale. After the creation of this contract, the NFT will be introduced on the blockchain and

can be therefore sold on the secondary market.

The most important secondary market website for NFTs is Open Sea, which is an Ethereum based
secondary market. They recently opened their market for Solana based NFTs too. Other websites

also include: Nonfungible, Rarible, SuperRare and others.

These websites have a wide variety of blockchain NFT transaction options, for instance, Rarible

makes you choose between Ethereum, Flow and Tezos blockchains.

Ethereum is the most known blockchain for NFTs, it is also known for being the safest. However,
because of its high gas fees due to proof of work system (PoW), new blockchains are emerging,
offering a less expensive tokenization system like Tezos blockchain that use the Tezzie
cryptocurrency and rely on the proof of stake system. Solana is currently the new emerging coin
for NFTs.



1.4 NFT examples:

The two most famous NFT collections are the Bored Ape collection, developed by Yuga Labs, and
the CryptoPunks collection, developed by Larva labs. For so long seen as rivals on the blockchain
platform, CryptoPunks IP rights were sold to the Bored Ape creators in recent news.® The reason
appears to be the ability for Yuga labs to better commercialize their creations and further improve
sales.

The bored ape collection (the bored ape yacht club - BAYC?) is a collection of 10,000 unique
NFTs that are sold on the Ethereum chain and can cost approximatively 2.8 million dollars (around
740 ETH). It can currently be bought on second market places most specifically OpenSea. Owning
a Bored Ape doesn’t just give you an artwork but access to an exclusive community. The creators

also keep updating benefits which further encourage people to buy them.

Some examples of the Bored Ape Collection:

Figure 1 Examples of the Bored Ape Yacht Club Collection

CryptoPunks were the first NFT collection. They later expanded to CryptoKitties. Although,
BAYC are more recent, their good community engagement and benefits have made their worth
higher. Some argue it was the reason for the recent sale mentioned above.

8 Hayward, A. (2022). Why larva labs sold the CryptoPunks NFT IP to the bored ape creators. Retrieved from
https://decrypt.co/94973/why-larva-labs-sold-the-cryptopunks-nft-ip-to-the-bored-ape-creators
°Retrieved from: https://boredapeyachtclub.com/#/home
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1.5 Technical properties: how does it work?
This section will allow us to understand how NFTs are created and who has the right to create and

market them.

1.5.1 The programs used for NFT creation:
As previously mentioned, any digital file can be turned into NFT. Our research will mostly take

into consideration art so we will look into these programs.

Just like a lot of computer programs, SketchAR is one of the platforms that artists use to create an
NFT. They just have to choose the art and the blockchain amongst other things. Creating an NFT
usually costs moneyj, it is not for free. And if you can create it for free, usually selling it is done in

return of some charge just like on OpenSea.

As for more experienced artists and computer users, Adobe offers a certain amount of applications
that allow artistic creations such as Photoshop and Adobe Character creator. They can then

introduce their art on the blockchain.

1.5.2 NFT authors or creators:

An NFT is a digital asset and therefore anyone with computer skills can “create” it. It relies here
in the fact that you can transform any kind of digital asset to an NFT like art, music, pictures and
animation. Hence, an NFT is in reality just a certificate of ownership of that specific asset.

Nowadays, NFT are even becoming popular amongst fashion designers in order to advertise their
merchandise. Therefore NFTs are becoming a way of marketing, people issuing NFTs to give

certain access and advertising.
Singers are doing shows on virtual lands for example after buying that land as an NFT.°

Accordingly, non-fungible tokens is a category of digital assets that has expanded to not only

include art but other features. Hence, the category of people using them are larger than traditional

10 Dowling, M. (2022). Fertile LAND: Pricing non-fungible tokens. Finance Research Letters, 44, 102096.
doi:10.1016/j.frl.2021.102096
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artists, and this is where law comes in. The legal protection of those who use NFTs aren’t just

artists, but can be regular people who have alternative goals, not promoting art, but other products.

1.5.3 Digital wallets:

As previously mentioned, all crypto-assets (including NFTs) are traded on the blockchain, using a
decentralized approach. Therefore, a person wishing to acquire an NFT cannot simply pay for it
with their credit card, or with simple cash. They need to set up a “digital wallet” in order to have

a digital presence on the blockchain.

In an effort to further understand this process, | personally created a wallet on “MetaMask”, the
most famous wallet software for Ethereum-based crypto-assets.

The steps are rather simple, you download MetaMask on your phone, or the extension on your
laptop. You then create a wallet where they give you a random phrase of 12 words known as your
private key in order to sign into the wallet. This private key is not to be shared with anyone, nor to
be lost. If a person loses their private key, they cannot in any way log into their wallet anymore,

which means that they lose their crypto-assets. The key is the only way to access the wallet.

When you sign into the wallet, you can set up a name for it, and you can notice a “public key”

under the name. This public key is the one to be shared in case of a trade.

To sum up, a digital wallet is the “bag” or the “container” of your crypto-assets. It comprises two
keys. First, a public key that appears whenever you want to buy, sell or receive any kind of crypto-

assets such as cryptocurrency and NFTs. Second, a private key that should only remain with the

BN

owner of the wallet.

PN

Credit/debit P2pP Crypto-assets Owner access

card payment cryptocurrency trades only
transfer




Figure 2 Digital wallet activity simplified )

You can pay using your credit card or debit card on MetaMask in exchange for Ethereum or
stablecoins. Other applications like the Binance app also allow a P2P exchange (peer-to-peer). It
is a marketplace that allows two people to simply exchange cryptocurrency without the use of a
third-party. As such, a person who doesn’t want to share their bank account can just go to an over-
the-counter market place and exchange their cash for cryptocurrency. The person owning this
market can then easily transfer cryptocurrency from his account to the receiver’s account, no bank
needed. This method is practical especially in countries where banks have been put on the black
list, or where it is rather complicated to exchange local currency for foreign currency in bank
accounts. In Lebanon for instance, the economic crisis has made it impossible for people investing
in cryptocurrency to pay using their credit/debit cards.

It is important to add that there are two types of wallets: hot wallets and cold wallets.

A hot wallet is a digital wallet that is constantly connected to the internet, where the holders have
access to their crypto-assets online. As for the cold wallet, it is deemed to be more secure, as it is
an offline digital wallet, which means that it isn’t connected to the internet and that hackers cannot
use this vulnerability to access it. This difference of wallets needed to be highlighted as it will be

useful to understand some cases in this study.

1.6 NFTs, differentiated from all other digital assets and currencies
Cryptocurrency is becoming more and more popular, with people choosing to invest in it. At this
point, a lot of individuals are wondering if they should also invest in NFTs, and what are the main

differences between this token and other digital assets.

First of all, cryptocurrency is the equivalent of money on the blockchain. If one dollar represents
one unit of the federal bank’s reserve, one bitcoin represents one unit of the bitcoin blockchain.
This said, these are tokens that are fungible, in other words, we can exchange one of them with

another, and they would have the same value, the same purchasing power.
11



As for non-fungible tokens, the name itself describes their uniqueness. It is a unique token on the
blockchain, it does not represent a fungible unit. In order to further comprehend the nature of this
token, three terms previously mentioned must come to mind: uniqueness, accessibility and proof

of ownership. These three characteristics are not present in the case of cryptocurrencies.

NFTs Cryptocurrencies

Tradabili
ty Non-fungible Fungible

1 NFT does not equal to another NFT One crypto equal another crypto
Transactions Minted through smart contract Recorded based on launch and transfer of

Can be modified in certain situations ownership

Paid to the exchange of the cryptocurrency as

Fees Paid to marketplace, transaction validators percentage per trade or on trading period

(gas fees), and creator of the collection basis (example, percentage of trading volume
for a month)

Ownership You own the NFT but copyrights still with
Just like holding money. It is yours
creator (unless they specify differently)

Uses Store of value, movement of wealth,
Art, profile pictures, gaming, and utility o
contracts, smart applications

www.brieflyfinance.com

Table 2 The difference between NFTs and cryptocurrencies®!

1.7 Are all NFT websites trusted? Advantages and disadvantages of NFTs.
Because of the nature of decentralized transactions, minting NFTs or buying them seems very
secure. Therefore, the famous websites mentioned above are trusted by the NFT communities.

Nonetheless, a lot of individuals have been using recently scams and phishing in order to access

111s NFT a cryptocurrency? NFTs vs. cryptocurrencies explained. (2021, -11-07T10:53:49+00:00). Retrieved from
https://brieflyfinance.com/is-nft-a-cryptocurrency-nfts-vs-cryptocurrencies-explained/
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owners’ wallets. Thus, all communities today take precautions to protect their members by

recommending them to access only approved websites.

As a first look, NFTs might present a list of advantages and disadvantages that we will be sharing

in the table below. This list will be either proven or refuted following our research.

Advantages

Disadvantages

It is a proof of ownership, characterized by
unique features. Therefore it cannot be used by

anyone else.

This proof of ownership doesn’t have a
physical existence, thus there is no guarantee it

will last.

It exists on the blockchain, a decentralized
platform, which makes it very secure and

theoretically non-hackable.

This platform is neither governed by banks nor
the government, which makes people rather

hesitant in participating.

It gives certain utilities and accesses, rather

than just a piece of art.

Most utilities are virtual, which makes them

unsustainable.

It is becoming a very popular way of raising
capital, thus more and more ideas on how to
use NFTs are being created as we speak. The
fact that many people, including computer
specialists, are nowadays relying on NFT
income makes it easy for people to invest and
trust these tokens.

NFTs risk to lose value once their popularity
decreases, which can cost people a lot of
money. Therefore, is it better to invest in
stocks, which is relatively more tangible, or are

NFTs really the investment of the future?

Unless you are buying a piece of art by a very
famous artist, when you buy an NFT, you are
usually not the only one doing so. A whole
community of people are also buying them,
which reduces the possibility of scams and

stealing.

Some NFT projects have been reported as
scams, where the developers have raised
capital by selling their NFTs, only to leave the
project without actually working on it.

The proof of ownership is constantly being

updated, from proof-or-work, to proof-of-

Many techniques used are hazardous for the

environment. Nevertheless, blockchains are
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stake, to other methods in order to guarantee | also trying to reduce gas emission by updating
the safety of the people’s crypto-assets. It | their work.

appears that blockchains nowadays are
competing around safety to gain popularity,
which contributes to the improvement of the

latter.

1.8 Surveys and interviews: to which extent are people aware about NFTs and
their uses?

1.8.1 The composition of the group that took the survey

Non-fungible tokens are a very recent invention, and though it is a growing field, many people still
don’t know what they are. More generally, tech experts consider Web 3.0 to be the future. While
that might be true, a big portion of the population still needs to be introduced to the blockchain

system.

In order to study the awareness surrounding NFTs, 123 people answered a survey. The goal of the
survey is to identify whether age, geographical location, or field of work/study affects people’s
knowledge about NFTs. It also shows whether the people who know about the blockchain and
cryptocurrency are also aware of what an NFT is. Finally, we see if people trust enough NFT

projects to buy them.

The age groups targeted in the survey are classified as the following:
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Age of the targeted group

36+
14.6%

26-35
8.1%

18-25
77.2%

Figure 3 Targeted age group

As for their occupation, most of them are either working or university students, just like it is shown
in the below diagram, which means that the targeted group is mostly composed of professionals in

certain fields.

Occupation?

@ University student
® Working

© Student (school)
@® Unemployed

Figure 4 Occupation of the targeted group
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As for the field of work, most of the people who answered the survey have a legal background.
However, we also see a medical or health background as well as other diverse fields. This means
that most of these people are not technology experts. Therefore, it is important here that this group

represents ordinary people that aren’t specialists in Web 3.0 or blockchain technology.

Field of study / work.

Social work

2.6%

Marketing

3.4%

Art and literature

4.3%

Hospitality and mana...
2.6%

Business and econo...
8.5%

Law
32.5%

Sciences
6.0%

Engineering
15.4%

Health care
20.5%

Figure 5 Targeted group's field of expertise

Finally, most people who took the survey live in Lebanon. Nevertheless, we have other testimonies
from other countries as well. And we will be comparing the awareness in these different

geographical locations.
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Country of residence

Lebanon 85

France
Canada 3
USA 5
United Arab Emira... 1
Netherlands 2
Qatar 1
Kenya 11
South Africa
South Sudan
Finland

Australia

R S S —

0 25 50 75 100

Figure 6 Country of residence of the targeted group

1.8.2 Awareness results
We asked first if people were aware about “cryptocurrency” or “blockchain”, and then asked in a

following question whether they know what an NFT is.

The results are the following:
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Do you know what "blockchain" or "cryptocurrency” means?

® No
® Yes
29 (23.6%) Maybe
Figure 7 Awareness to blockchain or cryptocurrency
Do you know what a non-fungible token (NFT) is?
® Yes
® Maybe
33 (26.8%) No

Figure 8 Awareness towards NFTs

We notice that around 62% of people are aware of blockchain and cryptocurrency. Nonetheless,
only 50.4% have heard about NFTs. Some answered “maybe” for both. This shows that NFTs are

less popular than other blockchain components.

We then asked if the people heard about specific NFT projects, and if they did, then what they are.

The answers are as follows:



Have you ever heard of a specific NFT or an NFT project?
116 responses

® Yes
® No

Figure 9 Amount of people who have heard about specific NFT projects

As for the NFT projects the targeted group heard about, these were the most relevant answers we

received:

e The fabulous flamingo Nfts

I don’t know any specific artist but most of the selling happen through websites such as
the “open sea”

e Bored ape yacht club, meta arabs

e | don’t remember the name but it’s the one Neymar and Memphis Depay bought
e Tweets, gifs...

e Yacht club

e Bored Ape Yacht Club (Several people gave this answer)

e NFT project to raise money for Ukraine

e Monkey

e NFT Pet tags

e The monkey ones/Pokémon/the first tweet

e Crypto punks, bored apes...

e APE
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e Celebrities creating NFTs
e Bitcoins

e Bhive

e Satoshi apes

e Sol monkey

e Lazy monkey

e Apesinspace

Two interesting points can be deduced from the previous results. Even though people claim to
know what NFTs are, most of them have not heard of a specific project, and those who claim to
have heard about them have answered very vague or inaccurate answers (example: “Monkey” or
“I don’t remember the name but it’s the one Neymar and Memphis Depay bought”). Some also
thought that some digital assets or creations are NFTs but they’re not. For instance, someone
answered "tweets, GIFs...” and another answered “bitcoin”. This all shows the confusion amongst

people when it comes to blockchain assets.

Finally, we asked people if they know the purpose of using NFTs. They were given a multiple

choice question with six answers to choose from:

e Arttrades or art auctions

e Creation of communities

e Selling several types of assets on the blockchain

e Proof of ownership / contract

e Raising capital for a company (or initial public offering)

e Gaming skins and items

We also left the option open for those who wish to add other uses that they deem fitting. The results

were as it follows:
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NFT uses according to the public

Show off

Capitalism

Giving financial worth to digital content, tweets, etc...
Money Laundering

Preserving the intellectual property rights of artists
Gaming skins and items

Raising capital for a company (or initial public offering)
Proof of ownership / contract

Selling several types of assets on the blockchain
Creation of communities

Art trades or art auctions

Figure 10 NFT uses according to the public

0 10 20 30 40 50 60

We think it is interesting what people typed on their own concerning NFTs. “Preserving IP rights”

is a correct one. However, some of these answers clarify the lack of trust in NFTs (demonstrated

in the next part 8.3). These include “money laundering” and “show off”.

It is interesting to point out that by comparing individual answers by field of occupation,

geographical location or age, we see that the awareness surrounding this topic is the same. The

differences in classes amongst the people who took the survey didn’t result in a different view

towards the subject.

1.8.3 Trust results

The next question revolved about whether people would buy an NFT or not. These were the results:
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Would you ever buy an NFT?

Yes
7.8%

No
46.1%

Maybe
46.1%

Figure 11 The targeted group's likelihood to purchase NFTs

Only nine people out of 115 are willing to buy an NFT. This shows that people don’t trust NFTs

as digital assets with no real-life existence.

Twelve people gave reasons as to why they would buy (or maybe buy) an NFT. These are some

of the relevant answers:

e Having your own copyrighted asset on the whole internet and since it's the future's
capital in trading.

e My friends told me to buy

e To resell and make money off of it

e It’s a good investment and most of them have great utilities

e To make money

e Investment. Join exclusive communities.

e Future investments

e They are assets in the tech world

e Reduces the possibilities of fraud
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We can see that only five or six answers are relevant and show full trust in NFT projects. Others
don’t specifically rely on NFT projects but rather on what people say (popularity) and easy or fast

money.

1.8.4 Survey result analysis
The survey responses were collected from people of different education, backgrounds and
cultures. We conclude the following.

More people are aware of blockchain technology and cryptocurrency than those who have heard
of NFTs. This means that even if someone knows what the blockchain is, it is not sure that they
also know what NFTs are. We can also see that only a small portion of the survey takers have
heard about specific NFT projects, where most of those who claim to have heard of them can’t
seem to specify the exact name of the project or remember it. This survey also shows that the
BAYC project is definitely the most famous one in the NFT community, since it was mentioned
by many.

When it came to NFT uses, most of the answers were incomplete. Even if the survey takers
chose right answers, it showed that they don’t have a complete understanding of all of the NFT
uses. One person also showed lack of trust when it comes to money laundering.

Moreover, only 7.8% of the people who are aware of NFTs would for sure buy them, which
shows that there is still no trust in such an asset. Most of those who are interested in buying
NFTs understand it as an investment, while others might do it based on the influence of their

friends or to make fast money.
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Chapter Two

Legal framework: intellectual property or financial

asset?

In order to study the extent of legal protection that can be guaranteed to NFTs, we need to analyze

the original texts and see if they can apply in the digital world.

Our study will focus on a comparative approach of Lebanese and American laws which will allow
us to see the different approaches of two different legal systems, knowing that the Lebanese system

is a Romano Germanic system and the American system is based on common law.
We will also be adding some more international references, adding an overall perspective.

It will also be important to determine whether it is better to apply intellectual property on NFTs,

or financial laws.

2.1 Lack of legal framework: Are the traditional texts outdated to keep up
with the NFT trading?

The key here relies in analyzing intellectual property definitions and law and see to what extent

they apply on NFTs.

The US has attributed its Intellectual Property cases to the Federal courts.!2 Title 17 of the US code
of Service (“copyrights”) mentioned the term “Pseudonymous work”. It is defined as the work of
an author that is “under a fictitious name”®3. It is the only point that is interesting in this study as

NFTs are usually created by an author that uses an alias.

Moreover, copyright in the US is mostly governed by the DMCA (The Digital Millennium
Copyright Act). The two World Intellectual Property Organization (WIPQ) treaties from 1996 are

12 US constitution, Retrieved from https://www.senate.gov/civics/constitution_item/constitution.htm
1317 UsCs §101
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put into effect by this United States copyright statute of 1998. Technology development and

distribution that aim to get around limitations on access to copyrighted content are both prohibited.

The Lebanese intellectual property law known as the law for the protection of literature and artistic
creations (translated from Arabic) — law number 75 published on April 13", 1999 - has not

defined the term “intellectual property”.

As for the characteristics, the law gave examples of creations that can be put under legal protection
and specified that these examples are not limited and can include more categories of creations.

Some of these examples include books, theatrical creations and others.

Although there is no specific clause about NFTs or digital art in any form, an observation can be
concluded from the law: Article 21 that included the right for the author to use a codename or an

alias and keep their original name hidden.

We can conclude from the previous that both intellectual property laws in USA and Lebanon have
mentioned the same terms more precisely, they both talked about a fictitious name or codename.
We can conclude that both laws are approximately on the same level regarding the introduction of
technology in intellectual property.

Moreover, both laws require of the authors to register their inventions or art works in order for
them to be legally protected, which raises the question of an NFT that hasn’t been subject to

copyright. Under which category of law can a theft of such a token fall?

It seems from everything discussed that neither laws have talked about the metaverse nor the
blockchain. This shows that laws should be updated to keep track of the digital evolution.

Some propose to add a patent-based layer to the smart contract NFT process®®. We will be talking

about smart contracts later in this study, but what is important for now is that the previous point of

14 (1999) ,4ddl o 4 Aslal) Llaa g siBRetrieved from https://www.isf.gov.Ib/files/piracy.pdf
15 Bamakan, S. M. H., Nezhadsistani, N., Bodaghi, 0., & Qu, Q. (2022). Patents and intellectual property assets as
non-fungible tokens; key technologies and challenges. Scientific Reports, 12(1), 1-13. doi:10.1038/s41598-022-
05920-6
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view suggests to add a layer in the blockchain where the NFT is screened in a process of intellectual

property patent protection.

2.2 Possible legal nature of NFTs? Is it a non-fungible asset that is protected
by intellectual property or is it money that can be put under banking and

financial regulations?
Before getting into this matter, we need to precise that we cannot talk about regulating NFTs
without addressing cryptocurrency. This will help us figure out if NFTs and cryptocurrency can

be put under the same law.

2.2.1 Brief examples of cryptocurrency regulations in different Asian countries, and the
impact on NFTSs:

Due to the contemporary nature of NFTs, many laws in the world feared it and prohibited it. The

lack of understanding of the decentralized systems and the metaverse left governments unable to

put regulations regarding these matters. We will gives examples from Eastern Asia, where NFT

markets have been booming recently®.

In India, the reserve bank of India first prohibited banks not to deal with virtual currencies in 2018.
It was until 2020 that the Supreme Court struck down that principle. As for NFTs, their definition
has led Indian law to take into consideration the copyright act and the information technology act

of 2000 governing smart contracts when dealing with NFTSs.

As for Indonesia, the Indonesian standard industrial business classification code of 2020 has
recognized blockchain technology, but has not yet regulated NFTs. It is important to add that
dealing with cryptocurrency in Indonesia isn’t legal which affect NFTs that are circulated on the

blockchain with cryptocurrency.

As for Japan, there are also no regulations about NFTs and may fall under financial and intellectual

property regulations.

16 A comparison of regulations surrounding NFTs. (2021). Asia Business Law Journal, Retrieved from
https://law.asia/nft-regulations-comparison/
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Finally, even though the Philippines Central Bank defined the term non-fungible tokens, it still

didn’t regulate their circulation. Nevertheless, the country is working on taxing NFT transactions.

These examples show us that the countries that tried to regulate NFTs still haven’t presented any
result. Furthermore, it appears from the latter that NFTs have been dissociated from
cryptocurrency. It means that non fungible tokens, given their non-fungible nature, cannot be put
under banking and finance regulations because they have a specific or special existence. It is not

by definition a currency that can be replaced or exchanged in a fungible way.

That’s why most countries have tried to incorporate intellectual property or copyright law and
financing regulations in order to regulate NFTSs. Intellectual property to regulate their unique

aspect, and financial regulations to deal with their different uses in smart contracts.

We can conclude that NFTs need a special law or regulation to take into consideration their hybrid

uses.

2.2.2 Comparison of tokenization of digital assets and securitization of assets: Can
tokenization be subject to the securitization legal framework?
This part is important in order to understand if the process of tokenization can be legally regulated

as a digital securitization.

First of all, if we compare definition, securitization includes the process of pooling assets into a
tradable security that produces interest. As for tokenization, it represents the introduction of the

digital asset on the blockchain in order for it to be traded.

Second of all, the actors involved in these two mechanisms differ, as for the securitization it will
most likely involve borrowers, a bank, a corporation and an investor. As for the tokenization, it

consists of a smart contract between the developer and the minter.
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Tokenization Simplified

111001001
001110101
011101001 Equity or

ggiiégigé Profit-Sharing
111101001 Ror

001001110
110101001

Smart Contract

Figure 12 Tokenization simplified’.

In order to further comprehend securitization and compare it with tokenization, we were assisted

by an economic expert!® who further explained the securitization process.

2.2.2.1  What is securitization?

Securitization is a financial institution's mechanism for grouping various contractual obligations -
such as a debt with interest. This institution, for example, will purchase personal loans (with a
specific return and timeframe). For instance, the bank offers a $100 personal loan with a ten percent
interest rate for six years. In exchange for the loan, the financial institution will pay the bank 110
dollars. As a result, you pay cash to the bank, and the bank grants you the ownership of the
mortgage. This is done by the financial institution for assets such as auto loans, bonds, and so on.

The financial institution will have a variety of papers and mortgages, each with a different return.
With these assets, you create a new type of asset that represents the collection of all those assets.
It is then sold as a bond, a single security. The person who acquires the bond will receive a margin

of interest, while the financial institution will keep the rest of the interest.

To summarize: the financial institution buys a bunch of different financial assets, and it groups
them into one asset to sell it as a security with high return. It is the process of turning a large

number of bonds and mortgages into a single security.

17 sazandrishvili, G. (2020). Asset tokenization in plain english. Journal of Corporate Accounting & Finance, 31(2),
68-73. d0i:10.1002/jcaf.22432
18 https://www.linkedin.com/in/nizar-daou-95120620a
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Figure 13 Securitization process simplified

2.2.2.2  How can we compare between the movement of NFTs and securitized assets? Do they
follow the same pattern?
It moves around in the same way that a securitized asset does, but it 1sn't a securitized asset itself.

It behaves in the same way because of the NFT's nature: the nature of a token in general.

It will be fascinating to see if we can secure NFTs so that we can compare processes. It will put

the disparities between these two into perspective.

In terms of securitizing NFTs, there are many types of assets in a securitization, so can we place

an NFT in a security? Is it possible to securitize NFTs?
The hypothesis of securitizing an NFT:

Imagine putting NFTs in a bundle of different classes of assets such as credit cards. It could work.
Nevertheless, you can’t bundle NFTs and sell them as a securitized asset because they belong to
the same category. It is like selling different classes of apple shares, it is not a securitized product,

but rather diversified portfolio.
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Moreover, when we look at securitized assets, we can see that they are not supply-demand priced.
Take a look at any financial institution where there are car loans, house loans, etc. For example,
suppose you buy a property for $300,000 and take out a 10-year mortgage with a 5% interest rate.
We can figure out how much we'll have to pay each month term by term. On the other side, NFTs
are supply-demand pricing, which means the price is always changing, and I'm not sure how to
turn it into a security through securitization. It doesn't work to have a security, equivalent to a
bond, with constantly shifting prices. There is no way to price a security that has a constantly

changing price. There is a massive financial risk involved.

2.2.2.3 Following on the “diversified asset” point, NFTs nowadays are within themselves
gathering different kinds of assets rather than just art. Some give access to
communities, music, and even land on the blockchain. And that land also gives certain
compensation, since it can be rented. So there is a sort of constant payment. Does that
affect what we already discussed?

NFTs do not generate cash flows in the same way that securities do. A mortgage generates cash

flow in the form of an investor paying the debtor on a regular basis. An NFT, on the other hand, is

a token that you acquire and does not have a cash flow. Because it is a static asset that does not

produce the same type of cash flow, we will not be able to determine a price for a security that

integrates an NFT.

2.2.2.4  Thoughts of the expert on securitization and tokenization: can they be put under
equivalent legal regulations, since their circulation mechanism is similar? Even if the
types of assets involved aren’t the same?

From a legal perspective, an NFT does not find itself in the securitization process because it does

not produce cash flow and is a digital asset rather than a physical asset.

However, by comparing the two processes rather than integrating NFTSs into securitization, we can
observe where they intersect and where we can legally collide them. As they are quite similar in

many characteristics, but they are highly different in fundamental places.

That’s why the very best way to approach it is in a comparative table that allows us to understand
which legal regulations can apply to the tokenization process.
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As such, the following table shows the similarities and differences between securitization and

tokenization.

Securitization

Nature of the assets Several kinds of financial assets

pooled or tokenized such as bonds, loans, mortgages.

Persons or institutions Borrowers

involved e Banks
o Financial institutions

e Investors

The circulation The subsidiary interest is passed
mechanism to the security holder, and the
financial institution benefits

from the rest.

Interest or profit Interest : fixed cash flow
Nature of the Security: financial instrument
security/token

Table 3 Comparison between securitization and tokenization

2225 The result of the interview:

Tokenization

Non-fungible tokens. This
mcludes the benefits that come
along with a token such as lands,
communities, arts. ..
¢ Originator or developer
e Buyer or minter
The smart contract used in the
acquirement of NFTs removes
the necessity of a third-party
agreement. See Smart contract
part.
The seller of the NFT is the person
that benefits from the sale, with a
certain percentage that goes back
to the original issuer.
Money (cryptocurrency) and not
mterest that results from the sale.

Token on the blockchain

After comparing securitization and tokenization, we can see that these two mechanisms cannot be

put under the same regulations. First of all, the nature of the securitized assets differ from those

that are tokenized and therefore cannot be put under the same legal nature. In addition, the people

31



involved in the tokenization process are not the same as those who are involved in securitization.
The latter being mostly controlled by national financial institutions who are already subject to
national regulations within themselves. This cannot apply upon the people who transact NFTs
since they are usually individuals or people who are not registered as financial institutions.
Moreover, even though the movement of the money might seem to follow the same pattern,
knowing both mechanisms are a source of money to the originator, there is no method that we can
apply in order to regulate a fixed interest and a random profit. This all results in two completely
different assets: a security and a digital token.

In conclusion, even though securitization may collide with the idea of tokenization, this isn’t
enough on its own. NFTs should be regulated by a specific law that takes into consideration their

nature, parties and their own kind of profit or investment.

2.2.3 The recent decision of the Lebanese Central Bank (Banque du Liban - BDL)
regarding NFT trading and its impact on the classification of NFTSs.
The Lebanese Central Bank issued a statement on May 17, 2022 advising financial institutions

and citizens against the trade of NFTs.

In its announcement number 9489, the Lebanese Central Bank stated eight reasons that clarify this

instruction. More specifically, BDL considered the following legal risks of NFTSs:

1. The possibility for the seller to keep the property of the token whilst tricking the buyer that
they transferred that right.

2. The lack of transparency of the related contracts and their complexity making buyers
sometimes unaware of possible additional charges. (May be referring here to smart
contracts).

3. The possibility for the seller to counterfeit the asset before or after the sale.

4. Thedifficulty in fixing a price for these tokens since they solely depend on a volatile market

price, and the lack of instrument that helps track a specific price since these assets are new.

1% Banque Du Liban. (2022). 948 95) pdel. (). Retrieved from https://www.bdl.gov.lb/news/more/5/585/65
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o

The spoilage of the material asset before or after the sale, which can lead to its loss of

value.

6. The possibility for the seller to scam the buyer by selling NFTs that belong to third parties
without their knowledge or prior consent.

7. The lack of laws and regulations regarding this matter.

8. The potential use of these tokens to finance money laundering and terrorism.
Therefore, BDL advises against the trade of non-fungible tokens.

The main takeaways from this announcement are the following: the Lebanese central bank has an
unfavorable opinion of NFTs. Nonetheless, we might deduce that NFTs are classified as financial
assets by the Lebanese authorities. Furthermore, the Lebanese central bank is concerned about
NFTs because they are not yet regulated, as evidenced by point 7. As a result, we believe that this
announcement is the first step toward regulating such tokens. Instead of creating a safe trading
arena, BDL, in my opinion, merely provided scammers ideas on how to employ non-fungible

tokens.

2.3  The legal nature of smart contracts:

A smart contract is defined as an algorithm that combines the two acceptances of the parties to
interact on the blockchain. It is more specifically a “self-executing contract” that is automatically
created once the parties agree on the terms.

33



1. Agreement on
terms

*Bookseller makes its
General Conditions
Available

*Buyer agrees general
conditions and provides
data about order in a
standard order form

2. Agreement plugged
into eco-system

*Smart contract plugs into
bookseller's order system
and bank accounts

3. Self-execution

¢ Contract executes itself
by ordering the book and
implementing the General
Conditions for e.g. fines

¢ Contract exercises its
command function over
the bank accounts and
ensures payments

4. Tracking

*Provision of data for

reporting

Figure 14 Simple smart contract transactional process.

As previously mentioned, it is the mechanism used to mint an NFT from its originators. The
question here is simple: are smart contracts equivalent to legal contracts, and can the minting of
NFTs be compared to a simple day-to-day transaction?

The Lebanese Law defines a contract as a consensual agreement between two or more parties, no
written form needed. Most laws, including the French law and the American Law, also implement
the same principle. Therefore, the smart contract is, in theory, legally binding for the parties that
agree on it. However, this contract is governed by technicality and complicated algorithms. Thus,
normal people that are far from computer knowledge, and even lawyers, may have a hard time

understanding the rights and obligations that this contract brings to the table.

The authors of the book “legal tech, smart contracts and blockchain™ proposed a solution to this

problem. They urge lawyers to keep up with the new technologies rather than holding it back by

20 Unsworth, R. (2019). Smart contract this! an assessment of the contractual landscape and the herculean
challenges it currently presents for “Self-executing” contracts. Legal tech, smart contracts and blockchain (pp. 17-
61). Singapore: Springer Singapore. doi:10.1007/978-981-13-6086-2_2 Retrieved from
http://link.springer.com/10.1007/978-981-13-6086-2_2
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means of traditional laws. They offer a 3 step solution: first, to work with new technologies, second
to find “smart solutions” and third, to cooperate with designers and “technologists” in an effort to

further comprehend the new tech?..

In another book, author Andrea Stazi considered that smart contracts lack of some major
considerations in order to be compared to a healthy legal contract. In her opinion, a self-executable
computer code — a smart contract - cannot express all the necessary contractual clauses. Indeed,
some concepts such as fairness, good faith, and utmost diligence cannot be interpreted by a

computer. Therefore, the latter cannot nullify a contract unless it is ordered to do so0?2.

Some authors also compared this phenomenon with “contract automation”, which is the use of
software to generate ready-made contracts. Although very different from smart contracts,
interviews led in the Netherlands have shown that even though this system has made it easy and
fast to write contracts, some of the professionals feel like they are just “ticking boxes” instead of
showing their skills®. This further endorses the opinion formed by Stazi that automation or smart

contracts remove some “human” concepts that cannot be present in an algorithm or computer code.

Briefly, even if smart contracts can be regulated as normal contracts, their technicality and
computer-based algorithm create a complicated environment for traditional legal concepts to
apply. Therefore, transactions governed by these kind of contracts, more specifically NFT trading,
have to be regulated by a special legal framework that takes into consideration all the points raised
above. In regular contracts, a person has the right to have an interpreter or representation while
signing a contract in case they are not experts in the legal field or they simply do not understand
the terms. In this case, can we consider that a normal person agreeing to a smart contract should

have an interpreter or a computer specialist in order for him to understand the underlying terms of

21 Corrales, M., Fenwick, M., & Haapio, H. (2019). Digital technologies, legal design and the future of the legal
profession. Legal tech, smart contracts and blockchain (pp. 1-15). Singapore: Springer Singapore. doi:10.1007/978-
981-13-6086-2_1 Retrieved from http://link.springer.com/10.1007/978-981-13-6086-2_1
22 Stazi, A. (2021). Smart contracts: Legal issues and first regulatory approaches. Smart contracts and comparative
law (pp. 71-106). Cham: Springer International Publishing. doi:10.1007/978-3-030-83240-7_4 Retrieved from
http://link.springer.com/10.1007/978-3-030-83240-7_4
2 Timmer, 1. (2019). Contract automation: Experiences from dutch legal practice. Legal tech, smart contracts and
blockchain (pp. 147-171). Singapore: Springer Singapore. doi:10.1007/978-981-13-6086-2_6 Retrieved from
http://link.springer.com/10.1007/978-981-13-6086-2_6
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the code? Can this be one solution to the regulation of smart contracts or would it contradict the

original thought of decentralization and quickness of transactions?

2.4  Different applications of NFTs: art, communities...

The use of NFTs has extended to not only include art but different kinds of assets and communities,
and people are talking about a new digital universe.

2.4.1 Communities and DAOs:

One of the most common utilities that you gain from purchasing an NFT is the community of
holders. They usually gather on the “discord” application to chat and organize their community.
Typically, an NFT project shares its roadmap and details on the discord community created for
that purpose, and tries to keep its community active on it in order to elevate the trust of the NFT

owners.

Moreover, NFTs are becoming the key to accessing decentralized autonomous organizations
(DAOs). A decentralized autonomous organization (DAO), also known as a decentralized
autonomous corporation (DAC), is a member-owned community without centralized leadership
supported by rules encrypted as a computer algorithm that are transparent, governed by the
individuals in the organization, and uninfluenced by a centralized administration. A DAQO's money
transfers and software rules are recorded on a blockchain. This type of corporate organization's

exact legal status is unknown.

The most well-known DAO is "The DAQ," a venture capital fund that raised $150 million through
crowdfunding in May 2016 before being attacked and having its bitcoin holdings of $50 million
stolen a few weeks later. In the following weeks, the hack was undone and the money was
recovered using a hard fork of the Ethereum network. The new fork was adopted by the majority
of Ethereum miners and clients, while the original chain was renamed Ethereum Classic. We will

be talking about this case later in this study.

Many other examples of NFT-based DAOs are appearing. As such, as part of an NFT series
launched accompanying Maroon 5's current album, "JORDI," The first-ever Fan Community

Decentralized Autonomous Organization (DAO) has been formed, according to YellowHeart, the
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NFT marketplace for music and tickets that accepts both cryptocurrency and credit card payments.
In addition to the DAO, YellowHeart will also produce open edition animated album art and hand-

drawn portraits of the Maroon 5 members.?*

In addition, The DeFi Money Market (DMM) in Dubai, a decentralized protocol and ecosystem
that restores earned interest to the global monetary system, is launching non-fungible tokens
(NFTs) that provide holders country-based franchise rights on asset introduction within the DMM
ecosystem.?> Affiliate and Principal DAO members can propose a vote for the introduction of
additional, real-world, income-generating assets. Each country has a limited amount of "slots"
available for Affiliate and Principal members. These "slots" are represented by transferable NFTs,
which are differentiated on a country-by-country basis depending on GDP and asset production

methods.

Furthermore, The People's Ecosystem is creating The People's DAO, the first cannabis

decentralized autonomous organization, to promote equity in the cannabis sector.

Using Web3 technology, the new organization aims to give BIPOC (black, indigenous, and people
of color) and women-owned enterprises, creatives, and initiatives financial freedom, education,

and opportunity.?

24 YellowHeart launches first ever fan community DAO with maroon 5 NFT series: Maroon 5 decentralized
autonomous organization accompanied by weeklong open edition of NFT digital artwork collectibles to coincide
with release of maroon 5's upcoming album "JORDI". (2021, ). PR Newswire Retrieved from
https://go.exlibris.link/121xPN4d
%5 DeFi money market launches non-fungible tokens to empower $14 billion-dollar DeFi ecosystem: Anyone can
purchase a DeFi money market NFT to become an asset introducer in its decentralized autonomous organization.
(2020, ). PR Newswire Retrieved from https://www-proquest-com.ezproxy.lau.edu.lb:2443 /wire-feeds/defi-
money-market-launches-non-fungible-tokens/docview/2465715113/se-2?accountid=27870
http://HMA4ZE3YC3C.search.serialssolutions.com/directLink?&atitle=DeFi+Money+Market+Launches+Non-
Fungible+Tokens+to+Empower+%252414+Billion-
Dollar+DeFi+Ecosystem&author=&issn=&title=PR+Newswire&volume==&issue=&date=2020-12-
01&spage=&id=doi:&sid=ProQ_ss&genre=article
26 7dinjak, N. (2022, ). Weed, NFTs, crypto and Web3: The people's ecosystem launches A cannabis DAO
(decentralized autonomous organization). Benzinga Newswires Retrieved from https://www-proquest-
com.ezproxy.lau.edu.lb:2443/wire-feeds/weed-nfts-crypto-web3-peoples-ecosystem-
launches/docview/2629077497/se-2?accountid=27870
http://HMA4ZE3YC3C.search.serialssolutions.com/directLink?&atitle=Weed%252C+NFTs%252C+Crypto+And+Web3
%253A+The+People%2527s+Ecosystem+Launches+A+Cannabis+DAO+%2528Decentralized+Autonomous+0rganiza
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In brief, many DAOs are using NFTs nowadays as a gate to their communities.

2.4.2 Land, real estate and arts:

People are now buying land on the blockchain. “Decentraland” is one of the new virtual worlds on
the blockchain where you can become a citizen by buying a land. These lands are represented by
16x16 m lots on the metaverse. Private lands are freely traded via Ethereum, and used as pleased.
Some people use it as gaming places, online shops and it can even extend to a concert venue.

In more tangible news, NFTs are being introduced in the real estate business. Indeed, after being
the first apartment to be sold via NFT in 2017, an apartment in Kiev is put again on sale with a
real estate-backed NFT?’. This auction was launched by Propy, a real estate transaction platform.

In addition, Agarchain.io is set to launch the first blockchain powered real estate market place.
They will allow for the users to buy parts in real estate just like you buy a stock in a company to
improve the funding of the real estate market?®,

Moreover, a slightly different NFT market also made an appearance. HomeJab is an NFT
marketplace that offers one-of-a-kind photographs of real apartments and homes. These NFTs are
then purchased by real estate agents and digital marketers in order for them to share them with
their clients exclusively. This platform allows real estate agents to have access to professional

photographers in a more efficient way. Most of the profit goes back to the photographers?®.

Finally, NFTs are slowly going back to simple art. Many examples appears where people have
opened art galleries on the blockchain. For instance, Mark Cuban currently runs an NFT art

gallery®®. Moreover, Liquid Avatar Technologies will open an NFT art gallery with a virtual 3D

tion%2529&author=Zdinjak%252C+Nina&issn=&title=Benzinga+Newswires&volume=&issue=&date=2022-02-
16&spage=&id=doi:&sid=ProQ_ss&genre=article
27 propy auctions world's first real estate NFT with ownership transfer. (2021, ). Business Wire Retrieved from
https://go.exlibris.link/VTgVF935
28 Agarchain.io to launch the first decentralized real estate NFT marketplace. Retrieved from https://www-
proquest-com.ezproxy.lau.edu.lb:2443/docview/2583536744?pg-origsite=summon
2 The first NFT platform for real estate images - "real" - launched by Homelab. (2022). Retrieved from
https://finance.yahoo.com/news/first-nft-platform-real-estate-123600949.html
30 Dhaliwal, S.Benzinga: Mark cuban now runs an online gallery displaying NFT art - ProQuest. Retrieved from
https://www-proquest-com.ezproxy.lau.edu.lb:2443/docview/2504188866?pq-origsite=summon
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experience3l. Furthermore, some other examples take place in the physical world where a London
based physical NFT art gallery is also set to open its doors®? and Bahrain is set to launch the first-
Ever NFT Art Exhibition in the MENA Region®3,

2.4.2.1  Celebrities and NFTs investments:

More recently, Mila Kunis launched a Solana NFT-based animated series that allows the NFT
holders to shape the series®*. Moreover, singer Billie Eilish also filed to trademark her name and
Blohsh logo as a stepping stone to enter the metaverse. Her fans will be able to purchase her digital

assets on the blockchain®.

Many entities are trying to keep up with the trend and are producing NFTs to the public. For
instance, the National Basketball Association of America (NBA) created NBA Top Shot, a website
to buy and sell NBA short films and highlights. They launched 30 unique NFTSs representing each
team and giving exclusive access to certain benefits such as guest invitation to an NBA reception,
a behind-the-scene tour and more.

Recently, NBA also launched a collection of 18,000 NFTs that will represent 75 editions of 240
players, with a worth that will depend on the real life performance of the player. The minters will
be able to acquire one of them randomly by only paying the gas fees related to the transactions.
However, in order to be able to buy one, the person should be listed on their “Allow list” by being
amongst the firsts to join their discord community. In addition, some of these NFTs will be

reserved to owners of the Top Shot NFTs.3®

31 MacLean, J. (2022). Cantech letter: Liquid avatar opens NFT art gallery in the metaverse. Chatham: Newstex.
Retrieved from https://go.exlibris.link/6CFQ502g
32 Russell-Jones, L. (). Welcome to spitalfields' NFT art gallery: A london based NFT art gallery and advisory will
open this month, reveals lily russell-jones - ProQuest. Retrieved from https://www-proquest-
com.ezproxy.lau.edu.lb:2443/docview/2635146164?pg-origsite=summon
33 Newsfile corp.: NFT BAZL partners with rak art foundation and dar alfann gallery to launch first-ever NFT art
exhibition in the MENA region - ProQuest. Retrieved from https://www-proquest-
com.ezproxy.lau.edu.lb:2443/docview/2627551114?pg-origsite=summon
34 Hayward, A. (2022). Mila kunis’ studio launches solana NFT animated series, the gimmicks. Retrieved from
https://decrypt.co/94992/mila-kunis-studio-launches-solana-nft-animated-series-gimmicks
35 pop star billie eilish files for NFT and metaverse-related trademarks. (2022, -03-03T15:49:24+00:00). Retrieved
from https://finbold.com/pop-star-billie-eilish-files-for-nft-and-metaverse-related-trademarks/
36 La NBA lance sa collection de NFT qui évoluera suivant les performances des joueurs. (2022). Retrieved from
https://cryptoast.fr/nba-lance-collection-nft-evoluera-suivant-performances-joueurs/
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2.4.2.2 NFTs and initial public offerings (IPOs) or initial coin offerings (ICOs):

Initial public offering is the process of issuing new shares of a private corporation to the public in
order to finance this institution.

Recently, some cryptocurrency issuers have been using their currency to make initial public
offerings for their startups, more specifically known as initial coin offering.

NFTs have also made way for companies to raise capital. In order to understand this process, we
dive into the new NFT community founded by B.Hive Café in Beirut, the first ever coffee shop to
introduce NFTSs to its community in Lebanon.

After a sit-down with one of the developers, we gathered information about the goal of such a step.
The NFT community will be divided into two seasons. The first season consists of moving the
community already established in the coffee shop on the metaverse: this includes gatherings and
several types of activities on the blockchain. The coffee shop already bought three sandbox plots
for 30 000$ each and plan to organize their gatherings on this platform.

For the second season, they want to organize Web 3.0 courses for all token holders, and wish to
expand their business to Dubai with an F&B hub. Ultimately, the profits will come back to the
holders of these NFTs. The developer himself also admitted it was a way of gathering funds, an
IPO.

The B.Hive NFT project will include 5,000 exclusive NFTs that will be sold in batches. First batch
will consist of 500 NFTs set to be sold on April 7, 2022 with a price of 0.1Eth each. The second
batch will sell for 0.125Eth each and so on. NFT holders from first season will have the opportunity
to move onto the second season too. They are also organizing giveaways and games and free NFTs
to the people who are contributing the most in the achievement of this project.

When asked about the blockchain they are using for the project, the developer said Ethereum is
the safest one yet for NFTs, because they have a good system of miners. The only downside of

Ethereum is the high gas fees.
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2.4.2.3  Play to earn gaming concept:
Blockchain technology and NFTs have introduces the concept of “cryptogames”. Shortly, a
cryptogame is a game that relies on the actual value of the game’s assets in regards to the

cryptocurrency of the blockchain in question.

e CryptoKitties:
The most famous play-to-earn game is the CryptoKitties game. This game allows users to breed
and collect unique kitties on the blockchain. Each Kittie is valued by its unique features, and the
goal of the game is eventually to breed a “queen bee”’. In 2017, this game was extremely popular,
gathering around 7,000 players. Several cases have been reported where a single kittie was sold

for over 100,000 dollars (equivalent in Ethereum).

Nevertheless, the valuation of these cryptokitties decreased over the years. In reality, the creators
didn’t have a good marketing plan, and the game lost its hype after a certain period of time. It was
also problematic that all the game necessities cost money for the players, which wasn’t very

appealing for the gamers.

37 Serada, A., Sihvonen, T., & Harviainen, J. T. (2020). CryptoKitties and the new ludic economy: How blockchain
introduces value, ownership, and scarcity in digital gaming: Games and Culture, doi:10.1177/1555412019898305
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Figure 15 Median cryptokitty price in Ether per day between November 23, 2018, and May 6,
2019 (Kitty Explorer, 2019)%.

e The Akyllers project case:
The Akyllers project is a new NFT project launched initially by Lebanese lawyer Rami Alame,

and other developers. It is a collection of 4,444 handmade NFTSs by artist Larissa.

The project is set to include a play to learn to earn game, and an anime series inspired by a manga
story. In brief, the NFTs take place in a futuristic universe. According to the tale, Earth will become
radioactive in 2050 after being hit by a comet. The majority of humans die; only a handful live for
unknown reasons. Survivors flee to Akylla, a nearby red planet where they construct a new society,
a new age, and a new way of life. On Planet Akylla, the manga begins with five gangs living in

what appears to be the 1980s.

The project also includes a community, Web 3.0 classes and several sources of passive income.

The community has more than 11,000 members and is growing.

38 Serada, A., Sihvonen, T., & Harviainen, J. T. (2021). CryptoKitties and the New Ludic Economy: How Blockchain
Introduces Value, Ownership, and Scarcity in Digital Gaming. Games and Culture, 16(4), 457-480.
https://doi.org/10.1177/1555412019898305
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The “Akyllers” project is also owned by a registered company in the US, as they want their

community to trust them.

In conclusion, it seems people are starting to move their businesses into the blockchain, and that
NFTs are playing big part in them. From communities, to galleries and even shares, NFTs seem to
be the new financial tool of the future. However, this tool seems to lack the necessary legal
regulations in order to protect its users. Is it important to regulate this tool? Or will its regulation

lead to the end of decentralization?
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Chapter Three

Most famous use-case: NFTs, intellectual property and

crypto-assets

As previously discussed, the transfer of ownership of a non-fungible token usually doesn’t transfer
the rights of intellectual property of the token, unless the smart contract allows this transfer. It is
usually a simple proof of ownership.

Therefore, it is important to analyze first Intellectual Property cases in order to see whether the
acquirer of an NFT can change the image that has been transferred to him (according to the terms
of the smart contract), and the extent of differences that have to be present in order for another

platform or developer to use a similar NFT.

In addition, seeing the financial importance of an NFT is the crypto-world, we will also be

discussing business cases relating to crypto-assets and see if NFTs are included.

3.1 Traditional definition of IP infringement and theft. Traditional laws and

case studies: the extent of its application on digital art.
It is important to understand the traditional intellectual property principles in order to be able to
see if they apply on digital art and more specifically NFTs.

3.1.1 The extent of difference that should be present in order to be legally protected in
regards to intellectual property.

Copyright infringement can be defined by the unlawful use or copy of someone’s copyrighted

material. As for trademark infringement, it is the financial gain of someone for copying or using a

distinctive sign or logo that is very similar to a trademark.
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In the case of Copy Cop, Inc. v. Task Printing®, Inc., trademark infringement was defined by the
likelihood of confusion of the consumer. It included concepts like “bad faith” and presumptions.

It furthermore argues the “strength of the mark™ as a factor that can lead to consumer’s confusion.

AR Signal
H Graphics

Figure 16 Copy cop’s (plaintiff) registered trademark on the left; the defendant’s logo on the right.

The court here ordered the defendant to modify its logo and found that the defendant did in fact

infringe copy cop’s trademarked logo.
It all evokes a very broad concept of the extent of difference that needs to be present.

In another similar case, Bayshore Group Ltd. v. Bay Shore Seafood Brokers*°, the court not only
talked about the likelihood of confusion and the similarity of the marks, but also about the

similarity of the goods provided.

Moreover, on a larger scale, the French case laws also mentioned the risk of confusion (“risque de

confusion”*!) in order to protect trademarks.

39 Copy cop, inc. v. task printing, inc., 908 F. supp. 37, (United States District Court for the District of Massachusetts
1995). Retrieved from https://advance.lexis.com/document/?pdmfid=1000516&crid=a51bb599-2eb9-4e66-ad95-
c8c77ae27cd4a&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3Acontentltem%3A3S4N-9JD0-001T-
50W5-00000-00&pdcontentcomponentid=6411&pdshepid=urn%3Acontentltem%3A7XWX-FCV1-2NSD-M22Y-
00000-00&pdteaserkey=sr3&pditab=allpods&ecomp=qgzgpk&earg=sr3&prid=21bdbbc3-6f2d-427e-a6d8-
594919dc92fa
40 Bayshore group Itd. v. bay shore seafood brokers, inc., 762 F. supp. 404, (Massachusetts District Court 1990).
Retrieved from https://advance.lexis.com/document/?pdmfid=1000516&crid=2eeldebc-6278-4fa3-adc9-
468ad9d06aa2&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3Acontentltem%3A54Y0-4PY1-FO4D-
D09Y-00000-00&pdcontentcomponentid=6411&pdshepid=urn%3Acontentltem%3A54WX-KTN1-J9X6-H3KC-
00000-00&pdteaserkey=srO&pditab=allpods&ecomp=qzgpk&earg=sr0&prid=470dd956-d2bf-44a6-b714-
cell7e62e896
41 Cour de cassation, civile, chambre commerciale, 13 octobre 2021, 19-20.959, inédit, (Cour de cassation 2021).
Retrieved from
https://www.legifrance.gouv.fr/juri/id/JURITEXT000044220524?fonds=JURI&page=18&pageSize=10&query=droit+d
e+marque&searchField=ALL&searchType=ALL&tab_selection=all&typePagination=DEFAULT
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3.1.2 The impact of intellectual property on NFTs and the difference between American
and Lebanese examples: NFTs are usually sold between citizens of different countries
and cultures.

How do the above cases apply if we were to talk about NFTs?

First and foremost, it is vital to remember that buying an NFT does not necessarily transfer the IP
right of the token in question. It is usually just the transfer of the NFT itself as a proof of ownership.
Therefore, two options can appear. Either a person buys an NFT without the IP rights, which is the
usual case, or the person acquires an NFT and the smart contract provides the transfer of its IP

rights.

In the first case, it is simple. The acquirer is not allowed to change the art within the NFT. He can

only display his NFT as it is, proving he owns it and the underlying asset it represents.
In the second case, the acquirer has the right to recreate and modify his NFT as he pleases.

NFTs are governed by smart contracts where the parties are to comply with the terms including

anything related to the modification of the token.

One question remains: both American and Lebanese laws require the person to register their
trademark or art in order for it to be legally protected from third party infringement, so what about
those NFTs who didn’t file such a request?

In theory, any art or trademark that isn’t registered in a specific country (whether it is the U.S
copyright office in the US, or the “Intellectual Property Protection Authority at the Ministry of

9942

Economy and Trade”* in Lebanon) isn’t subject to legal protection. Therefore, an NFT that isn’t

trademarked can be reproduced without legal repercussions.

It is the reason most big NFT projects file for trademark. As such, the BAYC NFTs are
trademarked, which was the reason behind OpenSea’s ban on the PAYC and PHAYC NFT projects
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that presented themselves as parodies of the original apes. However, no legal action was taken

against the duplicators.*?

3.2 NFT cases: still very limited: examples:

Non-fungible tokens are a very recent invention thus very little use cases are present. We will be giving the
most prominent examples of cases relating to NFTs. Nevertheless, some people would say that the concept

of NFTs isn’t new, and some companies actually were selling them even before the concept was created.

3.2.1 AAirpass, the possible case of the first NFT in 19817
According to lawyer and NFT enthusiast Rami Alame, the first NFT was actually invented in 1981.
Indeed, on his medium profile, he explained in an article how ‘American Airlines’ membership

based discount was an NFT project.
He explains the following:**

In 1981, American Airlines introduced AAirpass, a membership-based discount program for
regular travelers. The program provided unrestricted admission to Admiral Club locations as well

as unlimited travel on American Airlines.

The program now focuses on discounted prices for constant travelers and no longer provides
lifelong or unlimited travel. Rather, a minimum annual contribution of $10,000 per passenger is

required. Unlimited AAirpasses currently in effect are still valid.

Initially, the program (now known as AirPass) gave pass holders unrestricted first-class service on
any airline's aviation across the world. A lifetime membership cost $250,000, and a companion
pass could be purchased for an extra $150,000. Businessmen and celebrities such as Michael Dell
and Willie Mays were among those who bought the 66 AAirpasses that were made available with
unlimited travel. The scheme began when the airline faced financial difficulties and required an

immediate influx of cash.

43 Robertson, A. (2021). Two NFT copycats are fighting over which is the real fake bored ape yacht club. Retrieved
from https://www.theverge.com/2021/12/30/22860010/bored-ape-yacht-club-payc-phayc-copycat-nft
4 Alame, R. (2022, -06-27T19:01:49.303Z). The future of NFTs: A convo. Retrieved from
https://akylles.medium.com/the-future-of-nfts-a-convo-719196aaa2eb
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The price of the pass climbed from $250,000 when it was first introduced in 1981 to $600,000 in
1990; it then rose to $1.01 million in 1993. With the exception of a one-time offer in 2004 for a
price of $3 million (which is equivalent to $4,303,911 in 2021) for the pass and $2 million for a
companion pass, the airline stopped selling the unlimited passes in 1994. None were purchased,

though.

In this case, AAirpass designed a pass with an artistic design, a purpose (unlimited first-class

travel), and a sense of community (anyone may enter the ADMIRAL lounge).

322 Only one case pronounced court case: “Playboy Enters. Int'l wv.
www.playboyrabbitars.app”*

Up until today, only one case is found to put in perspective NFTSs.

It is the “Playboy Enters. Int'l v. www.playboyrabbitars.app” case. This suit was filed by Playboy
Enterprises international against playboyrabbitars.app that was selling NFTs using the playboy
trademark. The famous Playboy rabbit was unlawfully being sold on a different website and
therefore was subject to an intellectual property suit, knowing that the real playboy enterprises also
has a line of NFTSs.

In the case at hand, the court was clear upon the characteristics of intellectual property and forbid
the counterfeit website to use the rabbit logo. The court explained that selling, using, reproducing

or operating a similar or counterfeit mark causes “irreparable harm” upon the Playboy Inc.

It appears from the reasoning of the court that it used the New York trademark status to decide on
the case at hand, which shows one more time that there aren’t any specific texts related to Non-

Fungible Tokens in American Law.

Moreover, the lack of cases and examples only shows that this subject is very new. Nonetheless,

it also shows that the development of NFTs, especially by big companies such as Playboy, and the

4 Playboy enters. int'l v. http://www.playboyrabbitars.app, 2021 U.S. dist. LEXIS 222422, (United States District
Court for the Southern District of New York 2021). Retrieved from
https://advance.lexis.com/document/?pdmfid=1000516&crid=8a0114e4-3cc4-4acb-80f9-
f339feecbbd3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3Acontentltem%3A6436-N6X1-F7G6-
64N2-00000-00&pdcontentcomponentid=6412&pdteaserkey=srO&pditab=allpods&ecomp=sd-
pk&earg=sr0&prid=72ec8db0-8304-4caf-bcaa-aaalblad40f3
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copying of the latter by counterfeit websites will only lead to suits and judicial problems. Therefore

it is very important for the legislator to take into consideration the growth of such a field.

In the case at hand, the counterfeit website was using the playboy rabbit to sell its NFTs, and this
rabbit was already subject to trademark by the Playboy Enterprises even before producing its NFT
line. Therefore, the traditional intellectual property laws are useful in this case. But what is the
case of NFTs that aren’t yet been subject to trademark? Are there going to be laws or precedents

to deal with them?

We can say that this case sets a clear and good precedent but lacks a little bit of elements related

to NFTs and isn’t enough on its own to set the path for future cases.

3.2.3 French surgeon facing legal action after trying to sell a Bataclan survivor's x-ray as
an NFT
The following case highlights the bad side of online trading and NFTs. A Bataclan survivor,

claimed to have been shot in the arm, found the picture of her X-ray online for sale.*

The French law, very similar to the Lebanese law, only has a traditional intellectual property text

and has yet not regulated the use of NFTs. So how will this case be treated?

This NFT was put on OpenSea by Emmanuel Masmejean, a famous surgeon at Georges Pompidou

hospital in Paris.

The defendant still hasn’t been prosecuted but the lawyer of the woman in question says that the
doctor has violated the medical secrecy or confidentiality obligation and has shown the world this

X-ray with no prior approval. 4/

46 Bataclan survivor finds NFT of her X-ray for sale online. (2022, -01-25). BBC News Retrieved from
https://www.bbc.com/news/world-europe-60124931
47 Un chirurgien tente de vendre une radio d'une blessée du bataclan en NFT. (2022). Retrieved from
https://www.7sur7.be/monde/un-chirurgien-tente-de-vendre-une-radio-d-une-blessee-du-bataclan-en-
nft~a2c4aala/
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Still with no decision from the court, it seems from the interview with the lawyer made by a news
channel that the defense is going to use the obligation of secrecy put upon the doctor to prosecute

him. It shows that there is no NFT related law.

3.2.4 The case of Hermes and MetaBirkins: trademark infringement and NFT’s growing
field in the fashion industry.

3.24.1  The case of Hermes and MetaBirkins

One of the famous cases today involves the famous Hermes and digital artist Mason Rothschild,

the creator of MetaBirkins.

Hermes has accused Rothschild of copying one of its Birkin bag designs of 1980, Consequently,

Rothschild received a Cease and Desist order.

The digital artist then took social media to denounce Hermes and saying that they should encourage
artists instead of being outdated, adding that what he did was art, and his way of interpreting things

around him.
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Picture 1 MetaBirkins design Picture 2 Hermes Birkin bag design

48 Explained: Why hermés is suing american digital artist over MetaBirkins NFTs. (2022, ). Indian Express Retrieved
from https://www.proquest.com/newspapers/explained-why-hermés-is-suing-american-
digital/docview/2622041853/se-2?accountid=27870
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This case raises the issue of how much difference there should be in a design in order to be

protected by intellectual property. Indeed, the artist said it was his “interpretation” of the world.

Moreover, Hermes also claimed that the use of the name “Birkin” in “MetaBirkins™ is not

acceptable.

Rothschild then files a motion to dismiss considering his MetaBirkins bags fall under the art
category and therefore do not fall under the Lanham Act (trademark law). According to Rothschild,
the Rogers test is the one that applies and his work falls under the grounds of the First Amendment
(relating to freedom of expression). Hermes, on the other hand, argues that there is a strong
likelihood of confusion. Hermes further contends that even if the Rogers standard is applicable,
the Court cannot decide the truth of the matter at the motion to dismiss stage regarding the artistic
importance or explicit misleadingness. Hermes further argues that Rothschild used the name

“MetaBirkins” for commercial use and therefore this falls under the trademark infringement act.

In its opinion, the court relied on two factors: it first studied the “artistic relevance” of the case and

then its “explicit misleadingness”.

It first concluded that the artistic relevance element assures that the defendant meant an artistic—
i.e., noncommercial—association with the plaintiff's mark, as different to one where the defendant
seeks to connect with the mark to monetize the mark's fame and goodwill. The new complaint
contains enough claims to show that Rothschild did not intend an aesthetic association when he
created the "MetaBirkins" mark; rather, he meant to associate it with the fame and goodwill of

Hermes's Birkin mark.

The court then decided that even if Rothschild's use of the "MetaBirkins™ mark fulfilled the
Lanham Act's artistic relevance requirement, the updated complaint contains enough factual
accusations to show that it is intentionally misleading and still subject to legal action. Moreover,
in Rogers, the Second Circuit determined that the Lanham Act should only be interpreted to apply
to artistic works when the public interest in preventing consumer confusion surpasses the public
interest in free expression, but it later added in Twin Peaks that when evaluating explicit

misleadingness under the Rogers balancing test, the Court should take into account the Polaroid
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factors (strength of the mark, the bad faith of the artist and other factors) to determine whether the
likelihood of confusion is compelling enough to outweigh the public interest in free expression.
The court also considered that applying the Polaroid considerations requires in-depth factual
analysis, and it is inappropriate to address the probability of confusion in a motion to dismiss

posture.
In conclusion, the court denied Rothschild’s motion to dismiss.*

3.2.4.2  NFT’s growing field in the fashion industry

In other news, NFTs are nowadays being used as a toll of marketing and sales in the Fashion
industry. If Hermes didn’t yet join the trend, many other famous fashion designers did. As such,
Lebanese Fashion designer Rami Kadi launched his NFT collection on the Cardano blockchain
consisting on 120 NFTs. The holder of this token will be able to design his NFT into a real life
dress, in addition to some other utilities including being invited to any future event in both the
physical and the digital worlds.*

Furthermore, Forever 21, DKNY, and Estée Lauder are among the brands who participated in the
first Metaverse Fashion Week in the virtual world of Decentraland. As such, Estée Lauder is giving
out 10,000 NFT-backed digital wearables during Metaverse Fashion Week, claiming they will give
avatars a radiant aura. Additionally, Forever 21 has rented the equivalent of 450,000 square feet
of space in Decentraland's fashion area to construct a virtual store with 10 NFTs for sale and digital

avatars working as sales staff. Those NFTs provide avatars with clothing to wear or collect.>*

49 Hermés int'l v. rothschild, 2022 U.S. dist. LEXIS 89799 , (United States District Court for the Southern District of
New York 2022). Retrieved from https://advance.lexis.com/document/?pdmfid=1000516&crid=748db2c8-f91c-
4229-88a2-902b0f0f60af&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3Acontentltem%3A65GJ-
3MP1-KOHK-21CW-00000-00&pdcontentcomponentid=6412&pdshepid=urn%3Acontentltem%3A65G6-JP83-CGX8-
042X-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=sd-pk&earg=sr2&prid=96f38715-7a23-45de-984b-
9e0ec5136100&cbc=0%2C0%2C0
50 Denman, S. (2022). Lebanese fashion designer rami kadi launches first NFT collection. Retrieved from
https://www.thenationalnews.com/lifestyle/fashion/2022/02/02/lebanese-fashion-designer-rami-kadi-launches-
first-nft-collection/
51 Alcantara, A. (2022, -03-25T00:08:00.000Z). Metaverse fashion week draws big brands, startups. Wall Street
Journal Retrieved from https://www.wsj.com/articles/metaverse-fashion-week-draws-big-brands-startups-
11648166916
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3.3 NFT recent hacking schemes, losses and the legal repercussions:
For so long, hackers have viewed the blockchain as an impenetrable network. Nonetheless, recent

news have surged about NFT thefts.

3.3.1 Reported hacks:

The internet is buzzing about 35 NFTSs that has been stolen via a phishing attack on twitter2. Their
worth is calculated to be more than 900 000$. More precisely, the hackers infiltrated known twitter
accounts to promote a link that allegedly offers you the new Ape Coin launched by BAYC. As
such, the scam victims report falling for the attack, commenting that they recognized the twitter

accounts in question.
It appears that the blockchain is not “impossible to hack™ as some claim it is.

Since blockchain technology is known for its decentralized monitoring system, with miners or
validators on several ends of the transaction confirming its legitimacy, hackers aim to drag the
victim into giving them access to their wallets. Therefore, phishing is the most used technique for

crypto hacks, as per the example given above.
Aside from phishing, other ways of hacking can also be perceived.

The first one is to theoretically control 51% of the nodes in the mining process. If this might be
feasible in little chains, it is very hard to do that in larger blockchains. Nevertheless, the pooling
of miners previously mentioned in the functioning of the POW system might contribute to a

hacking attack in the future.

The second one is for hackers to search for creation errors or glitches in the blockchain or within
the smart contract. If the algorithm in question contains a glitch, the hacker might be able to access
this transaction before miners can invalidate his fraudulent doing. This technique was used in 2016

with the DAO hack. The DAO (decentralized autonomous organization investment) was a

5235 NFTs including bored apes stolen via phishing attack in last week alone. Retrieved from
https://www.theblockcrypto.com/post/139917/35-nfts-including-bored-apes-stolen-via-phishing-attack-in-last-
week-alone
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decentralized investment fund that granted its investors decision-making authority based on their
investment balance, theoretically eliminating the need of banks or financial intermediaries. The
hackers were able to extract 50 million dollars from the Ethereum-backed blockchain in just a few
hours. The consensus algorithms that form the backbone of blockchain and need a specific
percentage of users (called nodes) on the blockchain to accept information as authentic before it is
posted to the blockchain were eventually proven to be the source of the hack. Before the other
nodes could reject the theft as an illegal transaction, the hacker was able to take cryptocurrency
directly from the blockchain. Due to an issue in the way the blockchain executed the smart contract
and processed approvals, the mechanism within the blockchain that was supposed to only allow
authorized transactions allowed nothing but illegal transactions to post. A key defect in the smart
contract, a complex system of code and algorithms on the blockchain, was exploited by the thief
on a blockchain thought to be unhackable®,

Furthermore, many hacks of hot wallets have been reported. The most famous one was the
Coincheck hack, where 500 million dollars were stolen. Binance also suffered a 40 million dollar

loss from hacks of hot wallets.

3.3.2 Crypto-asset losses:

In December 2019, the death of Gerald Cotton, the CEO of one of the biggest cryptocurrency
exchange platform (QuadrigaCX) shook investors. Briefly, Cotton was allowed to transfer the
funds obtained regularly into cold wallets to avoid thefts. Being the only person to hold the cold
wallet key, around 135 million dollars of funds were lost>*. Some considered it to be a Ponzi
scheme®®, as most of the funds were allegedly used for fraudulent trading. The Company ended up
filing for bankruptcy, and some amounts were recovered by the bankruptcy trustee and returned to

clients.

53 Castonguay, J. “, & Stein Smith, S. (2020). Digital assets and blockchain: Hackable, fraudulent, or just
misunderstood?*. Accounting Perspectives, 19(4), 363-387. doi:10.1111/1911-3838.12242
54 Quadriga: The cryptocurrency exchange that lost $135m. (2019, -02-17). BBC News Retrieved from
https://www.bbc.com/news/world-us-canada-47203706
55 Saminather, N. (2020, -06-12). Canadian cryptocurrency firm collapsed due to ponzi scheme by late founder,
regulator says. Reuters Retrieved from https://www.reuters.com/article/us-crypto-currencies-quadriga-
idUSKBN23I3AF
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Moreover, in 2021, rug pulls generated 37% of all cryptocurrency fraud earnings, rising from 1%
in 2020, according to blockchain monitoring firm Chainalysis®. Rug pulls can be briefly defined
as selling NFTs and raising funds whilst promising the minters that they will get benefits, only to
exploit the funds for their own personal benefit.

3.3.3 Legal repercussions: unprecedented decisions and opinions.

3.3.3.1  The Quadriga Case: an unprecedented court decision

First of all, regarding the hacking schemes, no reported legal action was taken against any hacker
in the past few years. The reason can be the complicated technical issues that result from the hack,
and the inability to determine the hacker or the criminal.

Second of all, regarding the Quadriga case, the Supreme Court of Nova Scotia in Canada published
an opinion regarding the case where three counsels were appointed to represent 3 groups of users
of the cryptocurrency application in the Insolvency Case®’. The case was then transferred on
September 2019 to the Ontario Superior Court of Justice (Commercial List). The court proceeded
to a one of a kind decision where it included cryptocurrency under the definition of “property”,

which made bankruptcy applicable®®.

This case was the first ever case to introduce cryptocurrency in bankruptcy. It raises many

questions.

First and foremost, bankruptcy was possible because Quadriga was a registered company.
Therefore, the cryptocurrency was evaluated as “property” of the company. However, what about
the hypothesis of a similar case but where the platform isn’t registered as a company? Can

bankruptcy still apply?

56 Frosties creators arrested for $1.1 million NFT rug pull scam. Retrieved from
https://www.businessinsider.in/investment/news/frosties-creators-arrested-for-1-1-million-nft-rug-pull-
scam/articleshow/90440342.cms
57 Quadriga fintech solutions corp. (re), 2019 NSSC 65, (SUPREME COURT OF NOVA SCOTIA 2019). Retrieved from
https://www.canlii.org/en/ns/nssc/doc/2019/2019nssc65/2019nssc65.pdf
%8 Pillon, E., Konyukhova, M., Nicholson, L. & Avis, N.Bankruptcy court weighs in on how to value bitcoins.
Retrieved from https://www.stikeman.com/en-ca/kh/canadian-securities-law/bankruptcy-court-weighs-in-on-
how-to-value-bitcoins
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Secondly, the court only mentioned cryptocurrency as “property” but forgot to mention other kinds
of crypto-assets. However, we can say that this decision is the first step towards the consideration

of any asset on the blockchain, including NFTs, as part of a person’s estate.

Thirdly, let’s take the hypothesis of a person who has many crypto-assets and suddenly dies just
as the CEO of Quadriga. What is the fate of these assets? Knowing that you can only access the
wallet with the private key, people owning a million’s worth of crypto-assets will be unable to
transfer their belongings to their heirs after their death. There is no legal nor technical way to

inherit a digital wallet’s assets.

To summarize, even though Quadriga introduced a new and broader definition of “property” into
Canadian law, many aspects remain missing. This further deepens the need for a special law that

takes into consideration the nature of crypto-assets and NFTSs.

3.3.3.2  The arrest of two men for a 1.1 million dollar “rug pull”

Two individuals have been charged with fraud and money laundering in connection with a bitcoin
"rug pull™ operation. Ethan Nguyen and Andre Llacuna are culpable of earning $1.1 million by
selling non-fungible tokens (or NFTs) based on "Frosties," a cartoon-like character. They shut
down the initiative and shifted its cash to a variety of separate crypto wallets after selling the NFTSs,

leaving Frosties owners without the promised benefits.

The Internal Revenue Service, Criminal Investigation (IRS-CI), and Homeland Security
Investigations (HSI), according to the criminal complaint, began investigating Frosties in January,
immediately after receiving complaints about the scam. Frosties was a popular initiative, with
8,888 NFTs (each equal to $130 in Ethereum) selling out within an hour of its public introduction.

The creators even confessed to not going through with the project on their discord server.

Investigators matched data from Nguyen and Llacuna's Discord accounts (including Nguyen's IP
address and Llacuna's email address and phone number) with corresponding Coinbase accounts.
Law enforcement was able to trace the couple down since their Coinbase accounts were linked to

a Citibank credit card and a government ID. Investigators then discovered a sequence of transfers
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in which Nguyen and Llacuna reportedly attempted to conceal where the Frosties earnings were

being sent, leading to the money laundering charges.

Although crypto "rug pull” techniques are very popular, criminal trials are significantly less so.
For one thing, the creators of NFT series rarely divulge their legal names — until recently, even
the creators of the ultra-expensive Bored Ape Yacht Club series stayed anonymous. Furthermore,
profitable NFT series launches are a recent phenomenon. Furthermore, the legal position of NFTs

in general can be a bit hazy.

However, the Justice Department's press release is unequivocal in branding Frosties a con. In a
statement, IRS-CI Special Agent-in-Charge Thomas Fattorusso said, "NFTs represent a new age
for financial investments, but the same laws apply to an investment in an NFT or a real estate
development.” He added that you can't raise money for a money making proposition, then dump it

and disappear with the money of your creditors.>®

The two alleged con artists were apprehended in Los Angeles, California, and incriminated with
"one count of perpetrating wire fraud," a crime that carries a possible 20-year prison sentence if
found guilty. They've also been charged with conspiracy to launder money, lending them a possible
extra 20-year sentence.®

3.4 Law propositions and drafts about crypto-assets from around the world:
from MICA in the EU to papers in Abu Dhabi: will the world witness a

boom in crypto-assets and NFT regulations and precedents?

As mentioned, countries first feared crypto-assets. Nevertheless, many of them are racing to
regulate them as they see a potential future financing interest related to such investments. The most
relevant examples come from Europe and the UAE.

59 Robertson, A. (2022). Two men arrested for $1.1 million NFT ‘rug pull’ scam. Retrieved from
https://www.theverge.com/2022/3/24/22995107/us-arrest-charges-crypto-nft-rug-pull-frosties-ethan-nguyen-
andre-llacuna
60 Frosties creators arrested for $1.1 million NFT rug pull scam. Retrieved from
https://www.businessinsider.in/investment/news/frosties-creators-arrested-for-1-1-million-nft-rug-pull-
scam/articleshow/90440342.cms
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3.4.1 The Regulation on Markets in Crypto Assets (MiCA)®! proposal in Europe: a first
legislative step towards the regulation of digital assets.

After Facebook announced its rebranding to “Meta”, and its intention to launch a new crypto-

assets platform and stablecoin “Libra” that later was renamed “Diem”, the whole world became

interested in the financial regulation of blockchain assets, more specifically Europe®?.

3.4.1.1  The types of tokens proposed in MiCA

As such, the EU Commission has suggested MiCA as a customized legislation for “utility tokens
and stablecoins”, such as “payments tokens”, “asset-backed tokens”, and major stablecoins. The
EU Digital Finance Strategy relies on the existing corpus of EU financial and securities regulation

when it comes to investment and security tokens.

The issuing of e-money tokens (also referred as payment tokens), asset-referenced tokens
(stablecoins), and crypto-asset activities are all regulated and subject to licensing under MiCA,
which creates a distinctive regulatory structure for crypto-assets. The European Banking Authority
will be responsible of regulating large ARTs and EMTSs, whereas national authorities will be in

charge of regulating crypto-asset service providers (CASPs).%.

The interesting point for this study is the fact that this proposition not only aims to regulate
cryptocurrency, but rather uses the word “token” as to include all kinds of crypto-assets. This
makes us think of an extension of the application of this law, when approved, on non-fungible
tokens. Indeed, the uses of NFTs as previously mentioned throughout this study can be put under
one or more of the three categories that this proposition listed. More specifically, NFTs can be
included in the definition of “utility tokens” and/or “investment or security tokens” if the latter is

used in the creation of a company or a project.

61 proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on markets in crypto-assets, and amending directive (EU) 2019/1937, Retrieved from https://eur-
lex.europa.eu/resource.html?uri=cellar:f69f89bb-fe54-11ea-b44f-01aa75ed71a1.0001.02/DOC_1&format=PDF
52 Handagama, S.Europe’s MiCA crypto rules are coming soon. here’s why they matter. Retrieved from
https://finance.yahoo.com/news/europe-mica-crypto-rules-coming-110000063.html
63 Zetzsche, D. A., Annunziata, F., Arner, D. W., & Buckley, R. P. (2021). The markets in crypto-assets regulation
(MiCA) and the EU digital finance strategy. Capital Markets Law Journal, 16(2), 203-225.
d0i:10.1093/cmlj/kmab005
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More precisely, the three categories are listed as the following: ‘utility tokens’,

‘Security/financial/investment tokens’ and ‘Currency/payment tokens’.

First, 'Utility tokens' give users access to a company's ecosystem, goods, or services in some way.
Utility tokens may also grant holders governance rights in the issuing corporation, such as the
ability to vote on functional structure upgrades and generally influence the future of the issuing
entity. These tokens are frequently compared to pre-payment of license fees or crowdfunding sales
on platforms like Kickstarter. A utility token that fits into one of these schemes isn't typically
thought of as a traditional investment or financial instrument because its goal is to enable the
practical use of a blockchain-based ecosystem rather than to generate future revenue flows. NFTs
can definitely be included in this definition, as they are becoming a tool of raising funds for certain

projects.

Second, 'Security/financial/investment tokens' are linked to an underlying asset and represent a
fractional share of the asset's overall worth, but not the asset itself (example: a firm, real estate or
collectibles). They provide rights to future profits and are often classified as financial products,
securities, financial instruments, derivatives, or collective investment schemes under financial
regulatory regimes. In this case, NFTs might be included if we are talking about the access to an
“underlying asset”. Nevertheless, in terms of a digital “security”, this point brings us back to the
securitization debate previously discussed. There is unquestionably several opinions on whether
an NFT can be seen as a security, not to mention the big disparities that were already mentioned

above.

Finally, ‘currency/payment tokens’ fulfill the functions of money in the economy, including those
of a monetary unit, a store of value, and a means of exchange. Stablecoins such as Diem are now
included in the category of currency tokens that are now widespread and most popularly
exemplified by Bitcoin. This category of tokens certainly cannot include NFTs, as it specifically

indicates that the regulations regarding these tokens apply on cryptocurrency only.

The Swiss Financial Market Supervisory Authority (FINMA) used these classifications in the
updated Swiss DLT Law of 2020. In addition, the French Parliament voted in April 2019 to add a
new chapter to the “Code Monétaire et Financier” that only adheres to the so-called “jeton d'usage”
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(i.e. if the token is unable to be considered a financial instrument), following the AMF's official
statement in Fall 2017 that says this token does not fall into any of the three main groups of
financial instruments listed in Article L. 211-1 of the “Code Monétaire et Financier”. French
issuers have the choice of conducting a regulated token offering, based on AMF authorization,

without the French regulator's approval .54

3.4.1.2  The security guaranteed by Mica

Under the proposed framework, anyone producing cryptoassets will be required to publish a
prospectus and a whitepaper. Brokers, exchanges, and wallet providers that deal in cryptoassets
will all need a license. According to Marian Scheele, senior counsel at Clifford Chance, these
licenses will come with several ongoing requirements relating to onboard screening, organization,

capital, and transparency. "It's a significant hardship for smaller market players," she said®®.

However, due to the inventive and developing character of cryptocurrency as a currency and asset
class, there was a significant shift in the market in the last few years since the regulation was first

proposed.

"Non-fungible tokens (NFTs) are a demonstration of how swiftly the market is evolving,”
Linklaters senior associate Simon Treacy said. "No one was really talking about NFTs when the

draft legislation was first published in 2020, and yet 18 months later, it's front and center."5®

64 Zetzsche, D. A., Annunziata, F., Arner, D. W., & Buckley, R. P. (2021). The markets in crypto-assets regulation
(MiCA) and the EU digital finance strategy. Capital Markets Law Journal, 16(2), 203-225.
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55 Frost, L. (2022). PRIMER: Markets in crypto-assets regulation (MICA). International Financial Law Review,
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This raises concerns about possible innovation in the following 18 months, before the legislation

takes effect.

3.4.1.3  The structure of the MiCA proposition
MiCA is divided into 9 titles.

MiCA's scope and definitions are detailed in Title I.
MICA's core, the restrictions on 'issuers' of crypto-assets, are found in Titles 11 to V.

The MICA predicts the presence of EU financial law for financial instruments, e-money, and
organized deposits as stated in Titles Il and IV, respectively. Title 11l talks of asset-referenced
tokens (ARTS), the EU's word for stablecoins, and involves "significant ARTs" (SARTS), the EU's
word for GSCs, whereas Title IV regulates e-money tokens (EMTSs) that are the designation for
payment token (2). In this situation, MiCA does not apply.

As a result, Title 11 is viewed as a generic element of the MiCA proposition that applies to any
crypto-assets that do not fall into the prior categories. Utility tokens and other non-financial

instruments are essentially excluded from its reach.

As a result, the subsequent scaling structure emerges: “payment tokens [SART/SEMT >
ART>EMT] > Crypto-assets” (Zetzsche, Annunziata, Arner, & Buckley, 2021).

While the broad section of MiCA's Title Il on crypto-assets focuses exclusively on increased
transparency, ART and EMT providers will be bound to a licensing and authorization obligation

as well as some operating restrictions.

For services providers related to crypto-assets, Title V defines essential permission and operational
norms. Title VI outlines the supervisory responsibilities of national competent authorities (NCAS)
for ART and EMT servicers, the responsibilities of the European Banking Authority (EBA) for
SARTS, and shared responsibilities with NCAs for significant EMTSs, whereas Title VI outlines
the responsibilities of NCAs for ART and EMT issuers and the responsibilities of the EBA for
SARTSsS. Titles VIII and IX of the MiCA are dedicated to legislative policy.
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As a result, the draft MiCA's structure is built on two distinct ideas. First, there are laws that apply
to crypto-assets that are either directly or indirectly related to payment instruments and e-money.
If backed by another property, such as stable currencies, these tokens are referred to as ARTS,
unless they are e-money, they become EMTSs. Second, MiCA sets up regulations for all crypto-
assets that aren't protected by the current EU financial markets laws, including tokens that aren't
meant to provide any kind of financial investment or return (frequently known as the "utility

tokens™) and payment tokens that aren't connected to any property®’.

3.4.1.4  MICA flaws and recommendations
First of all, the conditions regarding the issuers of cryptoassets impose that the entity in question
is a legal entity with a whitepaper and already established funds. This makes it rather very hard,

as mentioned, for small issuers to be controlled by this law, or to compete in financial markets

Secondly, although this is the first legislative paper regarding cryptoassets, this paper rather seems

theoretical and doesn’t give an effective power of regulation to an executive organism or such.

Thirdly, the proposition also proposes to issue stablecoins using central banks. Whilst this is
regarded as a first step to enhance crypto-trading and digital finance, this can be seen as a

centralization step.

Finally, for the purpose of our study, this proposition does not target NFTs in particular, which
can be a source of dispute in the future about the extent of the application of this law on NFTs and
other cryptoassets that might appear in the future.

In conclusion, even though Mica still has some flaws, it is the first step towards a decentralized
finance regulation that should be approved in order to allow the development of further regulations.

This will allow the financial market to grow, with a clear regulation in mind.

67 Zetzsche, D. A., Annunziata, F., Arner, D. W., & Buckley, R. P. (2021). The markets in crypto-assets regulation
(MiCA) and the EU digital finance strategy. Capital Markets Law Journal, 16(2), 203-225.
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3.4.2 The UK’s stance on crypto assets, and the intention to become the first country to
mint its own NFT:
The government of the United Kingdom has made its intention clear to regulate certain

stablecoins.5®

The United Kingdom government announced intentions to issue its own non-fungible token on

Monday as part of a quest to become a "global leader" in the cryptocurrency field.

City Minister John Glen stated at a fintech event in London that Finance Minister Rishi Sunak has
urged the Royal Mint — the government-owned firm responsible for minting coins in the United
Kingdom — to manufacture and issue the NFT "before the summer." "More information will be
accessible very soon," he added. The minister also announced further plans that include the request
to the Law Commission about considering the legal status of the DAOSs (decentralized autonomous

organizations).®®

In addition, a UK judge in 2019 recognized cryptoassets as tradeable property and declared that

smart contracts are enforceable contracts under English Law.”

Finally, the UK cryptoassets taskforce published a report anti-money laundering obligations and
counter-terrorist financing, stating that the cryptoassets’ role is relatively low in that field. In
addition, the report paper classified the tokens into three categories: exchange tokens, security
tokens and utility tokens, making their point of view very analogous to the MiCA proposition
previously discussed.” Furthermore, the taskforce highlights that each token should be studied on

a case-by-case basis to determine whether or not existing regulations apply. Following this

68 UK regulatory approach to cryptoassets and stablecoins: Consultation and call for evidence. (2022). Retrieved
from https://www.gov.uk/government/consultations/uk-regulatory-approach-to-cryptoassets-and-stablecoins-
consultation-and-call-for-evidence
9 Browne, R. (2022-04-04T14:32:57+0000). Britain announces plans to mint its own NFT as it looks to 'lead the
way' in crypto. Retrieved from https://www.cnbc.com/2022/04/04/uk-to-mint-its-own-nft-and-push-forward-with-
crypto-regulation.html
70 yessi Bello Perez. (2019). Senior UK judges say cryptoassets, including bitcoin, are property. Retrieved from
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71 Maxson, S., Davis, S., & Moulton, R. (2019). UK cryptoassets taskforce publishes its final report. Journal of
Investment Compliance, 20(2), 28-33. doi:10.1108/J01C-02-2019-0015
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rationale, non-fungible tokens are to be studied individually in order to see which legislation best
matches them. As previously stated, each use of an NFT may differ, and hence each situation may

rely on a separate regulatory framework.

3.4.3 The United Arab Emirates: the leading cryptoassets and NFT regulator in the Middle
East.

The UAE is recently endorsing the development of blockchain investments. From the

establishment of the VARA authority in Dubai, to many businesses functioning on the blockchain

in the Emirates, the country aims to be the leader of crypto regulations in the area.

3.4.3.1 Dubai: NFTs and the VARA authority

The law No. 4 of 2022 on the Regulation of Virtual Assets was published on February 28", 2022.
Its goal is to develop an advanced legal framework to protect investors and design the much-
needed worldwide standards for virtual asset (VA) industry governance to support responsible
company growth. The rule applies across the emirate, including special development zones and

free zones, with the exception of the Dubai International Financial Centre."?

This Law sets up the Dubai Virtual Assets Regulatory Authority (VARA) which is instructed to
overlook the organization and issuance of virtual assets and virtual tokens. In addition, the law
imposed certain conditions for the people wishing to organize trades relating to cryptoassets,
including to register its activity in Dubai, and to be authorized by the competent authority to
proceed with it. The law also specified the kinds of services that VARA will be approving, which

includes:

o operating and managing virtual asset platforms services
o services for exchanging virtual assets and currencies, whether national or

international

72 Regulation of digital properties . Retrieved from https://u.ae/en/about-the-uae/digital-uae/regulation-of-digital-
properties
73 .30 Byl @ dual AN Jgualll eulass, (2022). Retrieved from
https://dlp.dubai.gov.ae/Legislation%20Ar%20Reference/2022/%D9%82%D8%A7%D9%86%D9%88%D9%86%20%
D8%B1%D9%82%D9%85%20(4)%20%D9%84%D8%B3%D9%86%D8%A9%202022%20%D8%A8%D8%B4%D8%A3%D
9%86%20%D8%AA%D9%86%D8%B8%D9%8A%D9%85%20%D8%A7%D9%84%D8%A3%D8%B5%D9%88%D9%84%2
0%D8%A7%D9%84%D8%A7%D9%81%D8%AA%D8%B1%D8%A7%D8%B6%D9%8A%D8%AI.pdf
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o trade services to one or more types of virtual assets

o transfer services for virtual assets

o custody and management services for virtual assets

o providing services for the portfolio of virtual assets as well as the sale and exchange
of digital tokens

Concluding, the VARA authority being in charge of all “virtual assets” in Dubai, we can only say
that it is a very important step towards the regulation of NFTs. Indeed, even if we can think that
the government had in mind the trade of cryptocurrencies, with the big platform “Coinsfera”’
operating from Dubai, the legislators here didn’t limit VARA to only digital currencies. However,
we will have to wait for future NFT investment in Dubai to check if VARA will be activated,

knowing that we don’t have a case of this kind today.

3.4.3.2 NFT-based diamond business in Dubai: the first of its kind
Icecap, the first company to use non-fungible token (NFT) technology to deliver investment-grade
diamonds, has relocated its offices to the Dubai Multi Commodities Center (DMCC) and launched

a line of high-end diamond and jewelry collections.

"NFT technology has opened up diamonds as a diversification asset class," stated Icecap CEO
Jacques Voorhees. He added that diamonds normally outpace inflation, but they can now be
purchased, sold, and exchanged virtually as effectively as gold and silver, thanks to NFT
technology. We may say that the world's most difficult asset is now liquid, thanks to NFTs.
Additionally, diamonds have been a popular investment for over a thousand years. They are not
fungible; each one is unique. Non-fungible token technology now makes it simple to trade this
asset class without the hassle of tracking the real commaodity, which is kept secure, vaulted, and

insured.”

74 Bitcoin activity in dubai would be overseen by the dubai virtual asset regulatory authority (VARA). (2022, ). PR
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The diamond tokens of Icecap are exchanged on OpenSea.io. A buyer can keep the token as an
investment, sell it to liquidate it, or redeem it and receive the physical diamond - which can then

be re-tokenized if desired.

3.4.3.3 Abu Dhabi’s stance on NFTs and its published report paper.
One of the first UAE government agencies to produce its own Non-Fungible Token is the
Department of Culture and Tourism — Abu Dhabi (DCT Abu Dhabi) (NFT).

The two-day workshop comprised of eight sessions during which 20 teams of an overall 220
employees worked on their designs using a photo collection with over 1,000 images which aimed
to reflect DCT Abu Dhabi's corporate principles of being friendly, pioneering, fast, and
collaborative. The distinct designs were combined to form a collage, which was then transferred
to DCT Abu Dhabi's special NFT.

Other UAE government bodies have expressed interest in repeating the NFT workshop to create

their own unique digital assets since DCT Abu Dhabi's workshop’®.

The Abu Dhabi Global Market (ADGM) has produced a consultation document titled “Proposals
for enhancements to capital markets and virtual assets in ADGM.” Proposed criteria for NFT
trading, as well as other digital asset classes, are included in the publication. According to the
article, companies with a license from the free zone's financial regulator would be allowed to

support NFT trading.

In addition to pages on basic financial instruments, the document includes a little section on virtual
assets and non-traditional financial instruments. In this section, the free zone's main regulator, the

Financial Services Regulatory Authority (FSRA), refers to NFTs as intellectual property rather

76 The department of culture and tourism — abu dhabi one of the first UAE government entities to create a non-
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than defined assets or financial instruments. It also proposes that multilateral trading facilities

(MTFs) and virtual asset custodians manage NFT marketplaces (VACS).

According to the report, NFT transactions may be subject to the ADGM's Anti-Money Laundering
(AML) and Sanctions Rules. It is also important to mention that the paper does not aim to regulate

NFTs at the moment.”’

3.5 What are the ethics? Are there unified ethical guidelines in the

blockchain world?

Given that the blockchain is a decentralized system, it is only a natural progression that those who

monitor it usually come from different backgrounds, countries and cultures.

The analysis of all of the above permits us to conclude the following ethical behaviors in the

blockchain world.

On one hand, regarding the technical transaction of an NFT, there are no ethical behaviors to be
reported. As a matter of fact, the nature of a smart contract doesn’t really allow for the miners or
validators to have an ethical opinion. It is an algorithm, or a series of math equations that end up
being solved in order to complete the transaction and add another block to the chain. Therefore,
the ethical behavior here is only evaluated amongst the two people that agree on the contract, and
if there is agreement, there is consent. Only one problem arose where we were studying smart
contracts is that their self-executable nature, as previously mentioned, makes it impossible to detect
some unethical behaviors from one party like unfairness, bad faith, and carelessness. In fact, the
computer only executes what it is told. Which is a problem that needs to be addressed in these sorts
of contracts.

77 Proposals for
enhancements to capital
markets and virtual
assets in adgm. (2022). (). Retrieved from https://www.adgm.com/documents/legal-framework/public-
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On the other hand, ethics is important in the copying or copyfraud of NFTs. As we previously saw,
in the case of Hermes and MetaBirkins, the artist only saw himself as an interpreter of what he
sees and didn’t consider his actions as unethical. Given this fact, many people also took social
media to defend him. In short, many opinions can generate on this platform, even with people from
the same country. The discrepancy is even bigger when people from different political and social
systems connect. For instance, if an individual living in a very liberal country connects with an

individual living in a very conservative one, the divergence is drastic.

All of the above implies that there should be clear universal ethical guidelines governing these
transactions, which is near impossible, since countries still don’t have ethical and regulatory acts

regarding NFTs themselves.

3.6  Survey: See people’s perspective about the cases at hand and the impact
on blockchain: a decentralized system can lead to different ethical

behaviors and legal impact. Who is to tell what is right and what is wrong.

In order to see if NFTs can be subject to regulations, and potentially an international agreement,

there should be unified standards and ethics regarding intellectual property and asset management.

This is very hard to achieve as perspectives and ethics vary widely across cultures and even within
the same country. Therefore, we prepared a survey to see if people would share the same opinion
regarding the protection of art and trademark. The survey consisted of two questions and was
distributed to the same portion of people targeted in the first part of this research (age, work field,

geographic location...).

The first question was the following: Do you think that recreating/distorting an art piece is

someone's freedom of interpretation? Or is it unethical?

This diagram represents the answers:
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Figure 17 Diagram representing the answers to the question "Do you think that

recreating/distorting an artistic creation is a freedom? Or is it unethical?

We can see that even if most of the people deemed it unethical, the point of views are very much
divided. This takes us back to the point of view of the MetaBirkins designer who said that his

designs represent an artist’s freedom of expression.

Therefore, the second question actually included the MetaBirkins v. Hermes case. The following
diagram represents the question and answers collected accordingly. Note that both pictures of
MetaBirkins designs and Hermes Birkins bag (the pictures previously shared in the case study in

this research) were attached to the question.
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Figure 18 Diagram representing the answers to the following question: Do you think the creator
of the picture 1 should be legally held responsible for copying the Hermes Birkins bags designs
(picture 2)?

Two important remarks can be made.

First of all, even though most people said that it is unethical to recreate a design, they deemed that
the MetaBirkins design isn’t a recreation of the Birkin bags. Therefore, even if we suppose people
follow the same ethical behaviors, the ethical standards that are to be put in place differ from a
person to another, as shown in the diagram above. Indeed, the answers are very much divided
between “Yes” and “No”.

Second of all, we notice that 53.7% of the people who answered the survey made a different call
than the court that actually handled the case. In reality, the court issued a Cease and Desist order
against MetaBirkins, whereas more than half the survey takers found that the MetaBirkin designer
shouldn’t be held responsible for copying the Hermes design. This further extends the theory of a

non-unified ethical standpoint.
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Chapter Four

Potential future applications, Conclusion and

recommendations

4.1 Research summary and potential future NFT uses:

After studying NFTs from different standpoints, and comparing these new “assets” with traditional
ones, we can say that the old laws and regulations are not capable of keeping up with this
technological revolution. Indeed, even if some mechanisms, like securitization, are partially close
to tokenization, there are several characteristics unique to Non-Fungible Tokens that require

special regulations.

Moreover, even if traditional Intellectual Property rights can apply on the art of the NFT, smart
contracts still need to be integrated into the laws in order to differentiate between those that include
the transfer of intellectual property and those that don’t. This will allow the courts to identify easily
how NFTs and IP rights are to be approached. Countries need to also be encouraged to regulate
such assets instead of giving negative opinions and banning them. In reality, blockchain and NFTs
are the future of transactions, and regulators shouldn’t fear them, but rather endorse them as a new

way of contracting. The latter will lead to smart contract understanding and guideline.

In more concrete news, NFTs should have a special regulation because of their unique uses and
diverse applications. Indeed, NFTs aren’t just intellectual property protected assets as they usually
give access to communities and sometimes organizations (DAO...), in addition to certain
investments. Therefore, there should be a unified guideline taking into consideration all these

aspects.

As for use-cases, NFTs are still a very new concept, where courts have not yet or barely taken any
decisions about them. Only one case in the US explicitly handles NFTs, the playboy case, while

no case in Lebanon is present yet. We also notice some dispersed legal actions from around the
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world about NFTs, yet they all follow traditional law concepts such as secrecy and intellectual
property, nothing special yet. From copyright infringement to hacks and scams, all regulators and
national authorities still follow tradition, even when there are gaps as to the specificity of a Non-
Fungible Token. Nevertheless, some countries like the UK and the UAE are trying to keep up with
the new technologies and issuing statements and papers. Yet, these need to be introduced into laws
in order for them to be effective. We can nonetheless say that it is a good first step towards a

unified NFT regulation, as recognition is a big part of evolution.

We shouldn’t forget that NFTs have an international aspect, as they are sold in the decentralized
blockchain world. A lot of work still needs to be done. We can safely say that NFTs represent a
technology that is faster than legislation, where even most evolved countries still rely on traditional
copyright law. One can say that there should be an international agreement regarding this matter,
but wouldn’t it collide with the idea of a decentralized system? Therefore, countries must find a

way to regulate NFTs, all while keeping its uniqueness and specificity intact.

4.2 Recommendations:

After comparing the NFT process with other legal operations, we can deduce many
recommendations that can be introduced to law in order to keep up with this new technology.

1- A special authority of technology, business and legal experts should be put in place in order
to study the technicality of an NFT and a way to regulate it. This can be done in the
beginning on a national scale. However, regional and international organizations can be
beneficial in this matter, just like the European Union drafted the MiCA proposition, it can
draft a special NFT proposition.

2- NFTs need to be officially recognized by authorities as assets or financial tools, or given a
special term or legal existence in order to start with their regulation. This way, courts can
fully understand their uses and apply the right laws accordingly.

3- NFTs can also be divided in the law according to their uses, like financial NFTs if they

represent financial assets or benefits, trademark NFTs if they represent an ad for a company
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and so on. This will help legislators put in place the right legal guideline for each different
NFT.

It is preferable that NFTs are subject to an international convention that will regulate
transactions, beyond a national currency or guideline, since ethics differ from a country to
another, so we need an international consensus regarding this matter.

Laws need to be updated to include smart contracts with a protection of the consumer or
online user. Indeed, if a person is allowed a lawyer when signing any real life contract, an
online user should be allowed assistance in the understanding of the smart contract he is
agreeing to. This assistance should nonetheless be fast in order to keep up with the
blockchain promptness.

It would be a good idea to introduce a special regulation for NFTs into anti-money
laundering and counter-terrorism financing acts in order to control any illicit use for this
asset. This would also contribute to a bigger trust in these instruments as a financial tool.
It is advisable to control mining pools' environmental impact by encouraging individuals

to produce their own energy in an environmentally acceptable manner,
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